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While Zambians overwhelmingly prefer democratic government over other
forms of government, the data show that citizens have concerns about the extent
to which their country is a democracy. Afrobarometer asks: ‘in your opinion how
much of a democracy is Zambia today?’” The responses were ‘not a democracy’,
‘a democracy but with major problems’, “a democracy with minor problems’, and
‘a full democracy’. Figure 1 reports the results to this question in the 2017 and
2020 surveys. The results show that in 2017, 9% of surveyed citizens reported
that Zambia was not a democracy. In 2020, 13% reported that the country was
not a democracy, an increase of 4 percentage points. This also meant that there
was a reduction in the percentage of citizens who believed that Zambia was a
full democracy. In 2017, 25% of respondents believed that the country was a full
democracy but only 16% of respondents held the same view in 2020, a decline of
9 percentage points. Moreover, the extent to which Zambians felt their country
was a democracy but with minor or major problems also increased between the
two surveys, by 5 and 1 percentage points, respectively. These results are not
surprising given the extent to which Zambia’s democratic credentials were eroded
under the PF government.
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Figure 1: Extent of democracy

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)
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In addition to asking about support for democracy and the extent of democracy,
Afrobarometer also asks: ‘overall, how satisfied are you with the way democracy
works in Zambia?” The responses to this question were ‘very satisfied’, ‘fairly
satisfied’, ‘not very satisfied’, ‘not at all satisfied’, and “Zambia is not a democracy’.
In 2017, 1% responded to this question by saying Zambia was not a democracy.
This increased to 2% in 2020.

Figure 2 indicates the changes in satisfaction with democracy in 2017 and
2020. The response categories ‘not very satisfied’ and not satisfied” are taken
as measures of not being satisfied. The categories ‘very satisfied” and ‘fairly
satisfied” are taken as measures of high satisfaction. Figure 2 demonstrates that
dissatisfaction with democracy in Zambia increased from 47% in 2017 to 60% in
2020. Conversely, satisfaction with democracy reduced from 49% in 2017 to 37%
in 2020.
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Figure 2: Satisfaction with democracy

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)

Taken together, the three questions on democracy reveal at least two patterns
that are useful for understanding the state of democracy in Zambia and the
2021 election results. First, the huge gap between support for democracy and
satisfaction with democracy corroborates media reports and reports from V-dem
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and Amnesty International regarding the declining quality of democracy in
Zambia. Second, the results show that the PF government was unable to meet
the demands for democratic governance that citizens expected. Given Zambia’s
history of electoral alternation between political parties, it is reasonable to assume
that a ruling party that fails to satisfy the demand for democracy is likely to lose
popular support.

The 2020 survey included a question that asked citizens to rate the neutrality
of institutions that were expected to play crucial roles in the 2021 election. The
institutions include the ECZ which is responsible for conducting elections, and
the courts which adjudicate election disputes. Others are the police service which
enforces the rule of law; and the national broadcaster, the Zambia National
Broadcasting Corporation (ZNBC), which is crucial for providing media coverage.

The Afrobarometer survey asked: ‘do you think that the [institution] performs
its functions as a neutral or bias institution’? Figure 3 shows that more than half
of the citizens surveyed believed that the ECZ and the courts were neutral in
performing their functions. While less than half of respondents (46%) believed
the state broadcaster was neutral, this was slightly more than those who believed
that it was biased (44%). Nonetheless, these results show that media coverage was
not considered to be fair ahead of the 2021 election. Attitudes towards the police
were the most notable from the results. Only 39% of respondents believed the
police were neutral while 59% reported that they were biased. The police had the
responsibility of enforcing the Public Order Act that deals with issues such as
unlawful assembly and control of public meetings. Media reports suggested that
the police had implemented the Act in a manner that benefited the ruling party
and disadvantaged the opposition.

The results in Figure 3 also point to a broader issue regarding the importance
of democratic institutions that are crucial during various stages of elections.
Citizens had less confidence in institutions whose mandate is more crucial during
the campaign period. Yet, they had more confidence in institutions that play a
central role on voting day itself and after the elections. The public broadcaster
was not only perceived to be biased according to survey data, but was also biased
in favour of the ruling party, according to the UPND. The UPND sued ECZ and
ZNBC for failing to cover Hichilema’s campaign programmes and meetings he
had with international dignitaries, while providing extensive coverage of the PF
(The Mast June 20 2021). On another occasion, the police blocked Hichilema from
leaving the airport when he arrived in Chipata — the capital of Eastern Province
— for campaign events (Lusaka Times July 30 2021). The way the police and ZNBC
conducted themselves undermined the popularity of Hichilema. The actions
of these institutions were also consistent with some of the rigging strategies
discussed by Cheeseman and Klaas (2018).
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Figure 3: Neutrality of institutions

Source: Afrobarometer Data, Round 8, (2020)

Economic Management

Zambia had a negative economic outlook in the years leading to the 2021 general
election. According to the African Development Bank (2021), the country faced
severe economic challenges that were exacerbated by the COVID-19 pandemic.
The challenges include ‘high inflation, widening fiscal deficits, unsustainable debt
levels and low international reserves (African Development Bank 2021, p. 147).
The severity of the economic challenges prompted the government to develop
an economic recovery programme for the period 2020 to 2023 (Government of
the Republic of Zambia 2020). How, then, did the economic challenges affect
the perceptions that Zambians had towards the economy and the government’s
economic management?

Afrobarometer surveys ask the question: ‘would you say the country is
going in the wrong direction or going in the right direction?” Figure 4 reports the
results of what citizens thought about the overall direction of the country in 2017
and 2020. The results show that while a third of survey respondents believed the
country was going in the correct direction in 2017, this had declined to 24% in
2020. Further, two-thirds of respondents reported that the country was going in
the wrong direction in 2017. This increased to 75%, three-quarters of respondents,
by 2020.
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Figure 4: Overall direction of the country

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)

Citizens’ attitudes towards the overall direction of the country were not sufficient
to understand their perceptions about the government’s economic performance
on various economic issues. A better understanding of their perceptions required
further interrogation. Afrobarometer asks: ‘how well or badly would you say the
government is handling the following matters or haven’t you heard enough to say?’

Table 2: Government’s economic performance

Handling well 2017 2020 Difference
(%) (%) (%)
Managing the economy 35 24 -11
Improving living standards of the poor 28 29 1
Creating jobs 21 15 -6
Keeping prices stable 18 6 -12
Narrowing income gaps 17 12 -5
Improving basic health services 57 44 -13
Addressing educational needs 60 48 -12
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Providing water and sanitation services 38 41 3
Fighting corruption 25 17 -8
Maintaining roads and bridges 48 48 0
Providing reliable electric supply 42 25 -17
Addressing needs of young people 41 25 -16

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)

Table 2 reports how citizens rated the government’s economic performance on
12 issues in 2017 and 2020. It shows the percentage of respondents who reported
that the government was handling the issues ‘well’ i.e,, ‘fairly well’ or ‘very well".
It also reports the difference in percentage points for each issue between the two
surveys. The evidence shows that the government was perceived to be handling
only two out of twelve issues well in 2017. More than half of citizens surveyed
believed the government was addressing education needs and improving basic
health services well. Nearly half of all respondents also rated the government’s
maintenance of roads and bridges well. These results are not surprising given that
infrastructure development was the cornerstone of the PF’s development agenda.
Infrastructure development was financed largely by international borrowing,
which helps to explain the growth in the country’s external debt levels.

By 2020, most citizens believed the government was not handling any of the
twelve issues well. The government was perceived to have performed the worst
at keeping prices stable, narrowing income gaps, creating jobs, and managing
the economy. Other issues that citizens believed the government had not handled
well were providing a reliable electric supply, and addressing the needs of young
people. Further, on nine out of twelve issues, the government’s performance in
2020 was rated worse than in 2017. These results demonstrate that the decline in
Zambia’s macroeconomic indicators had implications for the lived experiences
of citizens.

Nonetheless, nearly half of respondents rated the government well on
maintaining roads and bridges, addressing educational needs, and improving
basic health services. This further demonstrates that the PF’s infrastructure agenda
was the area in which Zambians believed the regime had achieved the most. Yet,
it also shows that the PF government prioritised investments in infrastructure
development at the expense of addressing issues such as jobs, incomes, and the
cost of living, that directly affect the immediate needs of households. With the
low levels of confidence in the PF governments economic performance, it is not
surprising that the ruling party lost elections with a wide margin.
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Attitudes Towards the President, the Ruling Party, and Opposition
Political Parties

Afrobarometer surveys include questions that measure attitudes of citizens
towards elected political office holders and the opposition. The surveys examine
the level of trust that citizens have in the president and the ruling party. It is also
necessary to consider what the changes in trust for Lungu and PF meant for trust
in the opposition. Figure 5 indicates the results of citizens who reported high
levels of trust in the president, ruling party and opposition political parties. This
includes those who reported that they trusted each of them ‘somewhat’ or ‘a lot".

60%
50%
40%
30%
20%
10%
0%

President Ruling party Opposition political parties

. 2017 . 2020

Figure 5: Trust in the president, the ruling Patriotic Front party, and
opposition political parties

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)

The results, somewhat surprisingly, show that President Lungu was trusted by
most respondents. Sixty percent of respondents trusted Lungu in 2017 but this
declined to 50% in 2020. Lungu’s ratings remained higher than the ratings of his
party, the PF. In 2017, 54% of respondents trusted the ruling party. This shows that
a majority of citizens trusted both the president and the ruling party in 2017. By
2020, support for the ruling party had declined to 43%. Afrobarometer also asked
how much citizens trusted opposition political parties. The question did not ask
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about specific political parties. This meant that it was not possible to examine the
levels of trust that citizens had in the UPND or Hichilema. Nonetheless, the results
showed that in both surveys trust in opposition political parties was much lower
than trust in the ruling party. Yet, trust in opposition political parties increased
marginally from 35% in 2017 to 38% in 2020. These results provide some evidence
that trust in Lungu and the PF was decreasing while trust in opposition political
parties was increasing. It is possible that a question asking about trust in the
UPND - and not opposition political parties in general — would have provided
more favourable results for the opposition.

In addition to asking about trust in political parties, Afrobarometer asked the
question: ‘if presidential elections were held tomorrow, which party’s candidate
would you vote for?” Support for the PF dropped from 44.8% in 2017 to 23.3%
in 2020, a decline of 25.5 percentage points. Meanwhile, support for the UPND
increased from 24.4% in 2017 to 25.1% in 2020, an increase of 1.4 percentage points.
However, a high non-response rate to this question in the 2020 survey, belied the
true extent of support for both parties.
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Figure 6: Voting intensions in the presidential elections

Source: Afrobarometer Data, Survey Rounds 7 (2017) and 8 (2020)
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In 2017, 25.8% of respondents were undeclared. This includes respondents
who refused to answer the question, would not vote, or did not know who they
would vote for. In 2020, 50% of respondents were undeclared, an increase of
24.2 percentage points between the two surveys. It is instructive to note that
the decline in declared support for the PF matched the increase in undeclared
voting intensions. Because of the extent of undeclared voting intensions amongst
respondents in 2020, the survey results could not provide an accurate prediction
of the 2021 presidential election. Yet, the increase in undeclared voter support
was clearly at the expense of the PF, suggesting that Zambians may have become
dissatisfied with the ruling party. Nonetheless, declared support for the UPND
increased by less than 2% between 2017 and 2020, suggesting that the decline
in support for the ruling party did not necessarily guarantee support for the
opposition. However, the outcome of the 2021 election suggests that most
undeclared voters would have voted for UPND. This demonstrates that the
increase in undeclared voters was at the expense of the PE.

THE 2021 ELECTION RESULTS

Sixteen political parties participated in the 2021 presidential election. This includes
the PF, UPND and the two former governing parties, the MMD and UNIP. The
leader of the New Heritage Party, Chishala Kateka, was the only female candidate
who competed for the presidency. Table 3 shows the results both in terms of valid
votes cast and the percentage of the valid vote that each candidate obtained.

Table 3: Presidential election results

Presidential Party Votes Percentage

candidate

Hakainde United Party for National 2 852 348 59.02%

Hichilema Development

Edgar Lungu Patriotic Front 1870 780 38.71%

Harry Kalaba Democratic Party 25231 0.52%

Andyford Banda People’s Alliance for Change 19 937 0.41%

Fred M’'Membe Socialist Party 16 644 0.34%

Highvie Party of National Unity and 10 480 0.22%

Hamududu Progress

Chishala Kateka New Heritage Party 8169 0.17%

Charles Banda United Prosperous and Peaceful 6543 0.14%
Zambia
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Lazarus Chisela Zambians United for Sustainable 5253 0.11%
Development

Nevers Mumba Movement for Multiparty Democ- 4 968 0.10%
racy

Enock Tonga 34 Liberation Movement 3112 0.06%

Musonda Mwamba | United National Independence 3036 0.06%
Party

Sean Tembo Patriots for Economic Progress 1813 0.04%

Stephen Nyirenda | National Restoration Party 1 808 0.04%

Kasonde Mwenda | Economic Freedom Fighters 1345 0.03%

Richard Silumbe Leadership Movement 1296 0.03%

Total 4832763 100%

Source: Electoral Commission of Zambia

Over 7 million Zambians registered to vote in the 2021 general election. The voter
turnout in the election was just under 71%, an increase of 14% from a 57% voter
turnout in 2016. Hichilema won the presidential election, receiving 2 852 348 votes.
This represented 59.02% of valid votes cast. The UPND leader obtained 981 568
more votes than his closest rival, the incumbent president, Lungu. Compared to
the 2016 presidential election, Hichilema increased the number of votes he received
by 1092 001. He also increased his percentage of the vote share by 11.39% between
the two elections. Not only was Lungu runner-up in 2021, but his performance
was a significant drop from the 2016 election. He obtained only 9 903 more votes
than in 2016, while his share of valid votes cast reduced by 11.61%, from 50.35%
in 2016 to 38.71% in 2021.

According to ECZ data (2021a), there were 1725 127 voters gained on the 2021
voter register compared to the 2016 register, excluding deceased voters. Further,
only 63% of voters registered for the 2016 election (excluding the deceased) were
registered for the 2021 election. This suggests that 37% of voters in the 2021 election
were first-time voters, mostly the youth. It is reasonable to conclude from these
data that Hichilema benefitted from first-time voters far more than Lungu did. It
is also clear that while Hichilema broadened his support base between the two
elections, Lungu’s support barely grew in the same period.

In terms of provincial results, Hichilema won the most votes in six out of ten
provinces. He won Central, Copperbelt, Lusaka, North-Western, Southern and
Western provinces. Lungu won four provinces: Eastern, Luapula, Muchinga and
Northern. The distribution of provinces won demonstrates some continuities and
some changes in voting patterns. Hichilema maintained the ethnic and regional
support that has sustained the UPND electorally after 2011. Similarly, Lungu
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maintained support in the east and north of the country that has been crucial for
the PF’s support in recent election cycles. Nonetheless, Hichilema increased his
support in all provinces, including those where he finished runner up. Crucially,
the two most populous and predominantly urban provinces, Copperbelt and
Lusaka, swung in favour of UPND. The PF had won the presidential vote in
these two provinces in every election from 2006 to 2016. Resnick (2014) argued
that the increase in urban poverty amidst economic growth had created political
demands that Sata addressed, using populist mobilisation strategies in the early
and mid-2000s. The failure of the PF to retain these provinces in 2021 suggests
that urban voters were not satisfied with the party’s ten-year record in power.

In the parliamentary elections, UPND won 82 of the 156 seats. It won seats
in eight of the ten provinces, excepting Luapula and Muchinga. It also won seats
in Eastern and Northern provinces for the first time since the formation of the
party in 1998. Further, the UPND also won urban seats in Copperbelt province
for the first time, having previously won in rural parts of the province only. In
total, the UPND gained 24 seats more than its total in 2016. The PF won 59 seats, a
drop of 21 from its total in 2016. The seats won were in seven provinces, excluding
North-Western, Western and Southern provinces. The Party for National Unity
and Progress (PNUP) won a single seat in Western Province. The party, which
was led by a former UPND parliamentarian, benefited from the UPND’s failure to
field a candidate in Nalolo constituency. The UPND candidate had failed to fill in
his nomination to stand as a candidate after failing to produce all the documents
required by the ECZ (Mofya 2021). This further demonstrates the unpopularity
of PF in Western Province, which failed to win the Nalolo seat in the absence of
a UPND candidate.

The MMD and the Forum for Democracy and Development had both won
seats in 2016 but failed to win any in 2021. Meanwhile, 13 independents won seats,
most of whom were candidates who had lost the primaries to contest elections
as PF candidates. A parliamentary election in Eastern Province was deferred to
21 October 2021, following the death of an aspiring candidate before 12 August.

Table 4: Distribution of parliamentary results

Party Number of seats won Net change from
2016

United Party for National Development 82 +24

Patriotic Front 59 21

Party for National Unity and Progress 1 +1

Independents 13 -1

Source: Electoral Commission of Zambia
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Strategies of the UPND in the 2021 Election

Beardsworth (2020) demonstrates that the UPND benefited greatly from
national political realignments after the defeat of the MMD and election of the
PF in 2011. On the one hand, major shifts occurred within the MMD after the
party’s unanticipated loss. On the other hand, the death of Sata in 2014 created
divisions within the ruling PF. From 2011 to 2014, Hichilema communicated with
various political heavyweights from across the political spectrum, and built an
informal alliance that included the UPND, a faction of the MMD, disgruntled
PF heavyweights, and leaders of smaller political parties (Beardsworth 2020, pp.
44-45). Divisions within the MMD were particularly conducive for the growth
of the UPND. The MMD contested the 2015 presidential election divided into
three main factions. The first included MPs who preferred an alliance between
MMD and UPND, with Hichilema as leader. The second, comprising MPs
predominantly from Eastern Province, supported Rupiah Banda’s return to active
politics. However, Banda was unable to represent the party in the 2015 election
after party president, Nevers Mumba, won a court case allowing him to be the
party candidate. Curiously, Banda’s faction backed Lungu and the PF, rather than
supporting Mumba or joining the alliance with UPND. It is noteworthy that Banda
and Lungu are both from Eastern Province.

The collapse of the MMD in 2015 created a de facto two-party dominant
political system. The political realignments also exacerbated the salience of
ethnicity and regional voting patterns. MMD party structures in the western
and southern half of the country merged with the UPND. Similarly, MMD party
structures in the eastern and northern half of the country merged with the PF.
Going into the 2021 election, it was evident that both parties would benefit from
their ethno-regional support. What was less clear was whether the two urban
provinces, including the multi-lingual Lusaka, would maintain their support
for the PF.

The collapse of the economy presented Hichilema with a key issue to address.
The PF’s failure to manage the economy had implications for jobs, the cost of living,
and income gaps, among others. These issues affected young voters, especially
those between 18 and 24 years. Hichilema mobilised the urban and youth vote
using at least three strategies. First, the UPND enlisted its foot soldiers (also
known as party cadres) to conduct door-to-door campaigns, especially in the
high-density urban slums. Despite constant threats of political violence, UPND
cadres conducted their campaigns using what they referred to as the ‘watermelon
strategy’. This strategy was first developed in 2016 as a counter to political violence
and was also adapted in 2021. It involved UPND members wearing green outer
garments (the colour used by PF), while concealing red under garments or t-shirts
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(the colour of the UPND). In this way, UPND cadres conducted campaigns by
disguising their true political identities.

Second, the de facto two-party system allowed him to present the UPND
as the only alternative to the PF. The fact that fourteen of the sixteen presidential
candidates who participated in the election obtained less than 1% of valid votes
cast, demonstrates that voters recognised that the UPND was the obvious
alternative to the PF. Even though campaign rallies were banned, Hichilema
effectively used social media platforms such as Facebook and Twitter to canvass
support. The UPND leader embarked on a tour to distribute face masks across the
country as part of his campaign. The events, which included a small entourage
of vehicles, attracted scores of Zambians in various parts of the country who
came out to see him. The events were streamed live on Hichilema’s social media
accounts where he had more than a million followers.

Third, Hichilema presented himself as the candidate best suited to address
the economy and the concerns of the urban youth — which included demands for
an adequate bursary system for tertiary education students. He did this in two
ways. First, he drew on his experience as an economist, corporate businessman
and commercial farmer to demonstrate that he understood economic management
better than Lungu. Second, his connection to young voters on social media earned
him the nickname ‘Bally’, a slang term for ‘father’ commonly used by urban
youth in Zambia. This led to popular campaign phrases such as ‘Bally will fix it’,
referring to his promises to address the economy, and ‘Bally will pay’, referring
to his promises to address student bursaries.

CONCLUSION

Zambia’s 2021 elections resulted in the third alternation of power between a
ruling party and the opposition since the democratic wave of the early 1990s.
The opposition UPND won the presidential vote in the first round, avoiding
the need for a run-off. This paper argues that there was a ‘silent revolution’
in Zambia prior to polling day. Under the PF, Zambia’s democratic space had
closed, and state institutions were used to create an uneven electoral playing field
that disadvantaged the opposition. The main opposition was intimidated from
mobilising freely, especially in urban areas. Further, an Afrobarometer survey
conducted in December 2020 showed that half of all respondents were unwilling
to declare who they would vote for.

Nevertheless, the Afrobarometer survey showed that Zambians had lost
confidence in the PF’s handling of the economy and its democratic governance.
It is also clear from the data that Zambian citizens strongly supported the idea
of having a democratic government in preference to other forms of government.
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It is noteworthy that the country had experienced two previous alterations in
power, the most recent in 2011, yet the quality of democracy declined rather than
improved. Wahman (2014) observed that in countries where opposition parties
won unfair elections, newly-elected leaders were less likely to implement reforms
that would strengthen institutions and consolidate democracy. Rather, newly-
elected parties sought to enjoy the benefits of incumbency their predecessors had
enjoyed and further undermined democracy.

The election of the UPND in Zambia suggests that citizens expect better
economic management and democratic governance. It remains to be seen if
Hichilema’s administration will implement reforms that will promote democracy
and stabilise the economy. What is clear, however, is that support for the new
ruling party will be precarious in some regions, especially in urban areas which
have been historically volatile for incumbents. The salience of both ethnic and
regional voting patterns also means that, in the absence of meaningful reforms,
the UPND may struggle to significantly broaden its support in the east and north
of the country.

Elections in Zambia also have implications for the rest of the region. The
2021 results show that authoritarian rule and poor economic management are
not sufficient to sustain support for ruling parties. Elsewhere in the region,
Malawi also experienced alternation in power between the ruling party and
main opposition in 2020. The Malawian case also demonstrated the extent to
which citizens — who held countrywide protests to challenge the credibility of
the first round of the vote held in 2019 — were able to change government even
in the face of compromised institutions, including the electoral commission.
Taken together, Malawi and Zambia show that voters can change government
even amid increased political violence and oppression, and general decline in
the quality of democracy.

In the Zambian case, voters did not publicly advocate for change during the
campaign period but turned up in large numbers for the August 2021 election,
and voted for change. The extent of the PF’s defeat despite enjoying a wide range
of incumbent benefits, which also suppressed the UPND’s campaign efforts,
suggests that Zambia experienced a silent revolution.

———— REFERENCES ————

African Development Bank 2021, ‘African economic outlook 2021: from debt
resolution to growth: the road ahead for Africa’, African Development
Bank Group. Available at <https://www.afdb.org/en/documents/african-
economic-outlook-2021>. [1 October 2021]



54 DOI: 10.20940/JAE/2021/v20i2a3 JOURNAL OF AFRICAN ELECTIONS

African Union 2021, ‘African Union Election Observer Mission to the 12 August 2021
General Elections in Zambia statement of preliminary findings’, 14 August.
Available at <https://au.int/en/pressreleases/20210814/aueom-statement-
preliminary-findings-zambias-2021-general-elections>. [18 September 2021].

Ahmed, K 2021, “Zambia’s democracy at ‘tipping point’ as army deployed on
polling day’, 12 August. Available at <https://theguardian.com/global-
development/2021/aug/12/zambias-de,ocracy-at-tipping-point-as-army-
deployed-on-pollin-day>. [3 November 2021]

Arriola, L 2012, Multi-ethnic coalitions in Africa: business financing of opposition election
campaigns, Cambridge University Press, New York.

Banda, T, Kaaba, O, Hinfelaar, M & Ndulo, M (eds) 2021, Democracy and electoral
politics in Zambia, Brill, Leiden and Boston.

Beardsworth, N 2020, ‘From a “regional party” to the gates of State House: the
resurgence of the UPND, in T Banda, O Kaaba, M Hinfelaar & M Ndulo
(eds), Democracy and electoral politics in Zambia, Brill, Leiden and Boston.

Bleck, | & van de Walle, N 2018, Electoral politics in Africa since 1990: continuity in
change, Cambridge University Press, Cambridge.

Carbone, G & Pellegata, A 2017, “To elect or not to elect: leaders, alternation in power
and social welfare in sub-Saharan Africa’, The Journal of Development Studies,
DOI: 10.1080/00220388.2017.1279733.

Cheeseman, N 2015, Democracy in Africa: successes, failures and the struggle for political
reform, Cambridge University Press, New York.

Cheeseman, N & Hinfelaar, M 2010, ‘Parties, platforms and political mobilization:
the Zambian presidential election of 2008, Journal of African Affairs, vol. 109,
no. 434, pp. 51-76.

Cheeseman, N & Larmer, M 2015, ‘Ethno-populism in Africa: opposition
mobilization in diverse and unequal societies’, Democratization, vol. 22, no.
1, pp. 22-50.

Cheeseman, N & Klaas, B 2018, How to rig an election, Yale University Press, New
Haven and London.

Electoral Commission of Zambia 2021a, ‘2021 voter registration statistics summary’,
<https://www.elections.org.zm/wp-content/uploads/2021/05/2021-VOTER-
REGISTRATION-STATISTICS-SUMMARY.pdf> [3 October 2021].

Electoral Commission of Zambia 2021b, ‘Presidential 2021 general elections’, https://
zambiaelections2021.org.zm//home/results_by_constituency. [15 September
2021].

Gadjanova, E 2017, ‘Ethnic wedge issues in electoral campaigns in Africa’s
presidential regimes’, African Affairs, vol. 116, no. 464, pp. 484-507.

Goldring, E, & Wahman, M 2016, ‘Democracy in Reverse: The 2016 General Election
in Zambia’, Africa Spectrum, vol. 51, no. 3, pp. 107-121.

Government of the Republic of Zambia 2020. ‘Zambia economic recovery
programme: restoring growth and safeguarding livelihoods through



VoruME 20 No 2 DOI: 10.20940/JAE/2021/v20i2a3 55

macroeconomic diversification and debt sustainability’, Ministry of Finance,
Ministry of National Development Planning and the United Nations
Development Programme, Lusaka.

Huntington, SP 1993, The third wave: democratization in the late twentieth century,
University of Arkansas Press, Norman.

Larmer, M & Fraser, A 2007, ‘Of cabbages and King Cobra: populist politics and
Zambia’s 2006 elections’, Journal of African Affairs, vol. 106, no. 425, pp. 611-637.

Lebas, A 2011, From protest to parties: party-building and democratization in Africa,
Oxford University Press, Oxford.

Levitsky, S & Way, L 2010, Comparative authoritarianism: hybrid regimes after the Cold
War, Cambridge University Press, New York.

Lusaka Times 2021, ‘Lusambo delivers K300 000 empowerment fund for Kabushi
marketeers sourced from State House’, 31 January. Available at <https://
www.lusakatimes.com> [15 September 2021].

Lusaka Times 2021, “There is a silent revolution going on in Zambia, says UPND
aspiring candidate’, 7 May. Available at <https://www.lusakatimes.
com/2021/05/07/there-is-a-silent-revolution-going-on-in-zambia-says-upnd-
aspiring-candidate/> [15 September 2021].

Lusaka Times 2021, ‘Police in Chipata try to block UPND campaigns —HH detained for
over two hours at the airport’, 30 July. Available at <https://www.lusakatimes.
com/2021/07/30/330253/> [29 September 2021].

Macola, G 2008, ‘Harry Mwaanga Nkumbula, UNIP and the roots of authoritarianism
in nationalist Zambia’, in JB Gewald, M Hinfelaar and G Macola (eds). One
Zambia many histories: towards a history of post-colonial Zambia, Koninklijke
Brill NV, Leiden.

Mazarura, T & Tsunga, A 2021, “Zambian elections: the good, bad and the ugly’,
Daily Maverick 30 August. Available at https://www.dailymaverick.co.za/
article/2021-08-30-zambian-elections-the-good-bad-and-the-ugly/. [17
September 2021].

Mills, G 1992, ‘Zambia and the winds of change’, The World Today, vol. 48, no. 1,
pp. 16-18.

Mofya, M 2021, ‘It’s our candidates who were disorganized, not the party; UPND
explains failed nominations’, News Diggers, 21 May. Available at < https://
diggers.news/local/2021/05/21/its-our-candidates-who-were-disorganised-
not-the-party-upnd-explains-failed-nominations/>. [3 October 2021].

Posner, D 2005, Institutions and ethnic politics in Africa, Cambridge University Press,
Los Angeles.

Rakner, L 2003, Political and economic liberalisation in Zambia 1991-2001, The Nordic
Africa Institute, Stockholm.

Resnick, D 2014. Urban poverty and party populism in African democracies, Cambridge
University Press, London.



56 DOI: 10.20940/JAE/2021/v20i2a3 JOURNAL OF AFRICAN ELECTIONS

Seekings, ] & Siachiwena, H 2021, ‘Voting preferences among Zambian voters ahead
of the August 2021 elections’, Working Paper no. 27, Institute for Democracy,
Citizenship and Public Policy in Africa, University of Cape Town, Cape Town.

Siachiwena, H 2020, “The 2011 — 2016 Zambian elections: Incumbency, Turnovers and
Democratic Consolidation’, in T Banda, O Kaaba, M Hinfelaar & M Ndulo
(eds), Democracy and electoral politics in Zambia, Brill, Leiden and Boston.

Siachiwena, H & Saunders, C 2021, ‘Elections, legitimacy and democratic
consolidation: lessons from Zambia, Zimbabwe and Malawti’, Journal of African
Elections, vol. 20, no. 1, pp. 67-89.

Simutanyi, N 2010, “The 2008 presidential elections in Zambia: incumbency, political
contestation and failure of political opposition’, Paper to the CMI/IESE 41
Conference on Election Processes, Liberation Movements and Democratic Change
in Africa, Maputo, 8-11 April.

Sishuwa, S 2016, ‘I am Zambia’s redeemer: populism and the rise of Michael Sata,
1955-2011, PhD. Thesis, University of Oxford, Oxford.

Sishuwa, S 2020a, ‘In Zambia, Covid-19 has claimed democracy, not human life’,
Mail & Guardian, 15 June. Available at <https://mg.co.za>. [15 September 2021].

Sishuwa, S 2020b, ‘Join me to get rid of this president: the opposition, civil society
and Zambia’s 2011 election” in T Banda, O Kaaba, M Hinfelaar & M Ndulo
(eds). Democracy and electoral politics in Zambia, Brill, Leiden and Boston.

Sishuwa, S 2021a, ‘Zambia may burn after the August elections: here is how to
prevent it’, Mail & Guardian, 22 March. Available at <https://mg.co.za>. [15
September 2021].

Sishuwa, S 2021b, “Zambia: in a fair election, Lungu cannot win. In an unfair
one, he can’t lose’, African Arguments, 8 August. Available at <https://
africanarguments.org/2021/08/zambia-in-a-fair-election-lungu-cant-win-
in-an-unfair-one-he-cant-lose/>. [18 September 2021].

Sishuwa, S 2021c, ‘Roots of contemporary political strategies: ethno-populism in
Zambia during the late colonial era and early 2000s’, Journal of Southern African
Studies, https://doi.org/10.1080/03057070.2021.1940602

The Africa Report 2021, “Zambia’s new voters’ register is a scam’, 26 March. Available
at <https://www.theafricareport.com> [15 September 2021].

The Mast 2021, “UPND writes AG over ZNBC'’s continued bias’, 20 June. Available at
<https://www.themastonline.com/2021/06/20/upnd-writes-ag-over-znbcs-
continued-bias/> [29 September 2021].

Wahman, M 2014, ‘Democratization and turnovers in sub-Saharan Africa and
beyond’, Democratization, vol. 21, pp. 220 -243, DOI: 10.1080/13510347.732572

Wahman, M & Boone, C 2018, ‘Captured countryside? Stability and change in sub-
national support for African incumbent parties’, Comparative Politics, vol. 50,
no. 2, pp. 189-208.



DOI: 10.20940/JAE/2021/v20i2a4

THE NULLIFICATION OF THE 2019
PRESIDENTIAL ELECTION IN MALAWI
A Judicial Coup d'Etat?

Mwiza Jo Nkhata, Anganile Willie Mwenifumbo
and Alfred Majamanda

Mwiza Jo Nkhata is extraordinary professor, Free State Centre for
Human Rights, University of the Free State

Anganile Willie Mwenifumbo is a human rights officer, United Nations Office of
the High Commissioner for Human Rights

Alfred Majamanda is a partner, Mbendera & Nkhono Associates

ABSTRACT

In February 2020, the High Court of Malawi nullified the May 2019
presidential election and ordered a fresh election. This judgment was later
confirmed by the Malawi Supreme Court of Appeal. These two judgments
are monumental and unprecedented because this was only the second time
a presidential election had been judicially nullified in Africa. The fresh
presidential election also scored a first in Africa when it was won by an
opposition candidate. These judgments carved new terrain for electoral
law in Malawi and divided legal and political opinion. This paper offers a
critical analysis of the two judgments. It focuses on the court’s treatment of
the burden and standard of proof in electoral disputes; the interpretation of
‘majority” to mean 50% + 1; and the effect of the nullification of the 2019
presidential election and consequential transitional issues. Overall, the
paper concludes that while the outcome of the litigation garnered plaudits,
the reasoning in the two judgments is not wholly persuasive.

Keywords: elections, electoral systems, burden and standard of proof, meaning
of ‘majority’

INTRODUCTION

Constitutions are sacrosanct as they embody the collective ideals and will of a
people (Hatchard et al. 2004, p. 12). Beyond laying down national values, they
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define the basal relationship between the governors and the governed (Loughlin
2010, p. 278). The power of a people to elect leaders through a free and credible
electoral process is a critical tenet of this relationship. A fair and objective electoral
system serves as the vehicle through which the will of the people finds expression.
There is, therefore, primacy in the obligation of courts to ensure that the resolution
of electoral disputes sustains and conforms to constitutional values and ideals,
especially when they affect franchise and electoral systems.

On 3 February 2020 the High Court of Malawi, sitting as a constitutional
court, delivered judgment in Saulos Chilima and Lazarus Chakwera v Peter Mutharika
and Electoral Commission (Chilima Case-HC) (Constitutional Reference No. 1 of
2019, HC (LL)) nullifying the May 2019 presidential election. On 8 May 2020 the
Malawi Supreme Court of Appeal (the Supreme Court) upheld this judgment in
Peter Mutharika and Electoral Commission v Saulos Chilima and Lazarus Chakwera
(Chilima Case-MSCA) (Constitutional Appeal No. 1 of 2020 (MSCA)). Globally,
judicial nullification of presidential elections is rare. To date in Africa, this has
only been achieved in Kenya (de Freytas-Tamura 2017). With these judgments,
Malawi became the second African country to nullify a presidential election and
also, exceptionally, the first where an opposition candidate won a court-sanctioned
fresh election (Matonga 2020).

Although the judicial processes have garnered many plaudits, Malawi’s
former president, Peter Mutharika, lamented that the courts had orchestrated a
judicial coup d’état (AFP 2020). Additionally, the High Court judgment included
consequential orders that have not only called into question the accuracy of the
constitutional interpretation that led to the change of the presidential electoral
system, but also raised constitutional reform issues. Notwithstanding the
monumentality of the two judgments, sustained scholarly analysis of these
two decisions has yet to be undertaken. This article critically analyses the
two judgments by probing the legal propriety of the approaches employed in
interpreting the disputed constitutional provisions and the legal ramifications
of the findings.

The article has four substantive parts excluding this introduction. The
first frames the theoretical context by highlighting the justification for judicial
resolution of electoral disputes. The article then provides a conspectus of the two
judgments, which is followed by a critical analysis of the key procedural and
substantive issues, including the burden and standard of proof; the interpretation
of majority to mean 50% + 1; and the effect of nullifying the 2019 elections and
consequential transitional issues. The penultimate part evaluates the aftermath
of the litigation while the conclusion wraps up the discussion.



Vorume 20 No 2 DOI: 10.20940/JAE/2021/v20i2a4 59

COURTS AND ELECTIONS IN MALAWI

The Constitution of the Republic of Malawi (the Constitution) establishes the
judiciary as the supreme arbiter on its interpretation, protection and enforcement
(section 9). This confirms the judiciary’s role in the mediation of electoral processes
(Kanyongolo 2006, p. 195). The judiciary is an integral part of the institutional
framework for elections with the twin mandate of defining the scope and limit
of electoral law, and refereeing electoral disputes (Kanyongolo 2015, p. 40).

Elections in a multiparty democracy inevitably involve a contest among
several political players. Conflict is, therefore, not uncommon (Kanyongolo 2006,
p- 195). Malawi’s electoral law creates two sites for dispute resolution, namely the
Electoral Commission and the courts. Under section 76(2)(c) of the Constitution, the
Electoral Commission is empowered to determine electoral complaints, and the
High Court has an appellate function (section 76(3)). Additionally, the High Court
has jurisdiction to assess the legality of any exercise of power by the Electoral
Commission through judicial review (section 108, Constitution).

In Malawi, the judiciary’s competence to resolve electoral disputes is founded
in section 103(2) of the Constitution, which vests it with jurisdiction over all
issues of a judicial nature. This arguably justifies why an institution with no
original democratic mandate inquires into the validity of democratic processes.
The continued public trust and legitimacy that it commands further solidifies its
stature (Nkhata 2010, p. 240). Unsurprisingly, the judiciary has established itself
as the primary custodian of democratic processes (Ng'ong’ola 2002, p. 69).

A CONSPECTUS OF THE JUDGMENTS

The genesis of the litigation was the determination by the Electoral Commission
that Peter Mutharika had won the May 2019 presidential election. Two of the
unsuccessful candidates, Saulos Chilima and Lazarus Chakwera, separately filed
petitions before the High Court alleging irregularities. Subsequently, five High
Court judges were empanelled to hear the petitions after their consolidation and
certification as a constitutional dispute (Section 9, Courts Act). Broadly, the High
Court had to determine two constitutional issues. First, whether the Electoral
Commission breached its duties under sections 76 and 77 of the Constitution,
which provide for its powers and functions in relation to elections and guarantees
franchise. Second, whether the Electoral Commission’s conduct infringed
the petitioners’ rights under section 40 of the Constitution, which, inter alia,
guarantees the right to vote and to stand for election.

The High Court also interrogated other substantive and procedural matters.
The procedural issues included the burden and standard of proof applicable in
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electoral petitions. Substantively, the High Court had to determine whether the
May 2019 presidential elections were marred by irregularities, including the use
of white-out fluid (tippex) on tally sheets, fake tally sheets, and duplicate result
sheets. It also had to determine whether the Electoral Commission committed
infractions in the conduct of the elections, which amounted to a gross and
unjustifiable dereliction of its duties under section 76 of the Constitution.

Upon considering the evidence, the High Court nullified the May 2019
presidential election and ordered a fresh election, having found irregularities that
greatly undermined the integrity of the election. The High Court also revisited
the meaning of the word ‘majority” under section 80(2) of the Constitution and
determined that this requires a candidate to amass 50% + 1 of the valid votes cast
in order to be duly elected president. It concluded that no candidate had achieved
that threshold in the May 2019 elections. This finding effectively discarded the
first-past-the-post system that Malawi had used to elect presidents since 1994.

The High Court also made several consequential orders and directives.
First, that the presidency reverted to what it was prior to the declaration of
the presidential results on 27 May 2019. Second, that parliament should take
appropriate legislative measures to ensure that whoever is elected president
during the fresh elections is allowed to serve the constitutionally prescribed five-
year term. Third, that the Electoral Commission should conduct fresh presidential
elections within 150 days. Fourth, that parliament should make necessary
amendments to section 75(1) of the Constitution to clarify the appointing authority
of the chairperson of the Electoral Commission. Fifth, that parliament should
make appropriate provision for the holding of presidential run-off elections in
case no candidate secured 50% + 1 of the votes.

On appeal, the Supreme Court affirmed the High Court’s findings but on
some issues it reasoned differently. For instance, the Supreme Court opined that
the High Court improperly nullified the election because under section 100 of
the Parliamentary and Presidential Election Act (PPEA) it can only declare an
undue return and election. It also held that the declaration of an undue return
and election created a vacancy in the presidency, which required a fresh election
be held within 60 days. Although the Supreme Court’s judgment was said to be
unanimous, Justice of Appeal Twea SC (Twea JA) read a separate opinion, which
expressed divergent views on some of the findings and can be considered a thinly
veiled dissent.

A CRITICAL ANALYSIS OF THE TWO JUDGMENTS

The judgments of the High Court and Supreme Court raise critical procedural and
substantive constitutional issues. The procedural issues relate to the burden and
standard of proof in electoral petitions. Substantively, the findings bring to the
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fore constitutional questions regarding the interpretation of the term ‘majority’,
and the ramifications of the consequential orders. Also implicated are questions of
transitional arrangements subsequent to the nullification of a presidential election
and the necessity for electoral reform. These issues are analysed in this section.

The Burden of Proof in Electoral Disputes

In adversarial legal systems like Malawi, the burden of proof has a significant
role in determining judicial outcomes. It determines the party responsible for
leading evidence and the attendant level of evidence required to prevail on their
claim(s) (Commercial Bank of Malawi v Mhango, MSCA Civil Appeal No. 8 of 2001).
The standard position in Malawi is that the person who avers must prove the
allegation(s).

In civil cases, the legal burden to prove a case always rests with the plaintiff
(Commercial Bank of Malawi v Mhango). The evidential burden, however, shifts and
this plays out in two phases. First, the plaintiff assumes the evidential burden,
which is to lead evidence to prove a fact. Afterwards the burden shifts to the
defendant who must rebut the plaintiff’s evidence.

Before the High Court, the burden of proof was a heavily contested issue.
There were clear constraints in clarity between the parties on the issue, partly
due to a conflation of the two constitutive but distinct concepts of burden of
proof, namely the legal burden and evidential burden (Cf. Schweizer 2016,
pp. 217-234). The petitioners argued that they were only required to raise a
prima facie case and the evidential burden then shifted to the respondents. The
respondents asserted that the burden did not shift and that they were under no
obligation to discharge an evidential burden in rebuttal.

Under common law norms of civil procedure applicable in Malawi, the
respondents’ arguments were strange both in theory and practice. In theory, the
argument proposed a departure from established rules that require the opposing
party to respond to the evidence adduced once the petitioner meets the requisite
threshold of proof. Again, assuming that a respondent does not lose the right
to challenge the testimony, the witnesses paraded by the respondents were, in
the circumstances, of no use as they did not adduce evidence to discharge the
evidential burden in rebuttal. Practically, this argument suggests that in an
electoral dispute, the Electoral Commission does not need to lead any evidence
since the evidential burden does not shift to it. By further extrapolation, the
argument suggests that an election petition is akin to a criminal trial that should
end after the petitioners close their case, whereupon the court should pronounce
on whether the petitioners have discharged both the burden and standard of
proof. It further means that the petitioners would have to seek court orders
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to compel the Electoral Commission to adduce testimony to explain electoral
processes on matters on which only it has information. This glosses over the
duty-bearer obligations of the Electoral Commission as an independent and
impartial body entrusted with the conduct and management of elections.

Unsurprisingly, both the High Court and Supreme Court were undeviating
on who bears the burden of proof. Regardless of the sui generis nature of election
petitions, the legal burden of proof remains with the person who avers and does
not shift throughout the case. The evidential burden, however, shifts once the
party that avers has adduced evidence to the requisite standard and the party
opposing has to rebut it. The two judgments, therefore, correctly articulated
the position regarding the burden of proof.

The Standard of Proof in Electoral Matters

A balance of probabilities versus an intermediate standard
The prefatory of the High Court judgment on the issue of standard of proof begins
by conceding that the Courts (High Court) (Civil Procedure Rules) 2017 (the Civil
Procedure Rules) and electoral law in Malawi do not address the standard of
proof in electoral disputes. This legislative lacuna may have contributed to the
controversy on the requisite standard of proof, and this arguably explains the
surfeit of foreign cases cited by the parties. In the High Court, the petitioners
argued that the standard of proof is on a balance of probabilities. The respondents
argued for a raise of the standard of proof to an intermediate level that falls below
the criminal standard of proof beyond all reasonable doubt. The respondents
also argued that where voters’ rights are concerned and allegations of fraud are
made, a court should demand an intermediate standard of proof higher than a
balance of probabilities. It is clear, from the judgment of the High Court, that the
crux of contention emanated from the assumed lack of clarity on the appropriate
standard of proof to subject the allegations of criminality, such as bribery and
fraud, when they arise in a civil action. The election petition being a civil matter,
the interrogation into the requisite standard of proof for allegations of criminality
was germane. Nevertheless, the High Court’s reasoning fails to address the critical
questions on the appropriate standard where an election petition is founded
on civil and criminal allegations. The High Court concluded that ‘to demand a
higher standard of proof ... would have a chilling effect on the capacity of citizens,
especially the vulnerable groups in society ... to ably vindicate their democratic
rights’ (Chilima Case — HC, para. 1052).

The Supreme Court reaffirmed this position and stated that ‘setting the
standard too high ... might well impinge on the average Malawian’s right to access
justice .... (Chilima Case-MSCA, p. 38). While both courts adopted an access to
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justice approach, the point is not squarely about access to justice. The petitioners
sought to vindicate the right to participate in public affairs protected under section
40(3) of the Constitution, which includes the rights to vote and be voted into office.
These fall in the realm of civil law and are subject to the balance of probabilities
standard. Although presidential petitions are not ordinary proceedings requiring
special treatment, they are nevertheless civil cases and as such do not require a
higher standard of proof (Hatchard 2015, pp. 291--302). Effectively, the High Court
ought to have applied itself to justify its decision to subject civil and criminal
allegations to one standard of proof.

The Supreme Court avoided undertaking this exercise, opting to reason
that ‘it would not have been the scheme of the law to saddle a petitioner with an
onerous burden of proof” to vindicate rights under the Constitution (Chilima Case-
MSCA, p. 39). The Supreme Court also rejected the suggestion that if allegations
‘relate to the commission of acts that require proof of criminal intent, the criminal
standard of proof beyond reasonable doubt would apply’ (Chilima Case-MSCA,
p- 39). Commendably, the Supreme Court and High Court judgments avert the
scenario of prosecuting a criminal case within a civil case.

Nevertheless, the failure by both courts to motivate their findings is patent.
One would have expected both courts to at least analyse the case law that supports
the position of subjecting allegations of criminality to a balance of probabilities
standard. English law, for example, has settled the debate by rejecting a third
standard that falls between the two applicable to civil and criminal cases, such
that civil cases that include allegations of criminality are still subject to the balance
of probabilities standard. In Hornal v. Neuberger Products Ltd (Hornal case) ([1957]
1 Q.B. 247) the English Court of Appeal held that in a civil action, where fraud
or other matter which is or may be a crime is alleged, the standard of proof to
be applied is proof on the balance of probabilities, and not the higher standard
of proof beyond all reasonable doubt. Furthermore, common law provides for
certain acts classified as crimes, such as fraud, to be subjected to a civil standard
in a civil suit, which averts litigating a criminal case within a civil case (In re H
(Minors) [1996] AC 563 at pp. 586—7). Considering that Malawian law borrows
heavily from English law, both courts ought to have found these developments
strongly persuasive.

On the strength of the evidence, the case of Foodco UK LLP v Henry Boot
Developments Ltd ([2010] EWHC 358 (Ch)) is instructive. In this case, Lewison J
explained that ‘although the standard of proof is the same in every civil case,
where fraud is alleged cogent evidence is needed to prove it, because the evidence
must overcome the inherent improbability that people act dishonestly rather
than carelessly’.
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Ironically, the respondents in the High Court cited the Hornal Case in support
of their argument for an intermediate standard. This case, albeit holding that
stronger evidence ought to be adduced to prove a criminal allegation like fraud in
a civil case, still supports the balance of probabilities standard. English common
law has adhered to the binary of civil and criminal standards of proof and has
resisted attempts to introduce a third intermediate standard (Wallace-Bruce 1993,
pp- 157-166).

While the first petitioner failed to adduce credible evidence to prove the
criminal allegations of intimidation, bribery and unlawful arrests of persons,
both courts missed the opportunity to expound on the finding why such
allegations should be subjected to a balance of probabilities standard. A critical
analysis of the varying degrees of probability, within the balance of probabilities
standard, could have shed more light on this legal question (Hatchard 2015,
pp. 291-302).

Qualitative versus quantitative approaches

A central question to the standard of proof dispute was the appropriate approach
to employ in evaluating the evidence to establish claims filed under section 100 of
the PPEA, which confers powers on the High Court to declare an undue return
and election. Two theories emerged in this litigation. The petitioners advanced the
qualitative approach, which entails evaluating the non-compliance with electoral
law that vitiates the conduct of a credible election. The respondents argued for the
primacy of the quantitative approach, which seeks to interrogate whether non-
compliance with electoral law numerically affected the outcome of the election.

Both courts analysed a litany of local and foreign case law that advance the
two separate approaches, and a hybrid approach. In the end, the High Court was
persuaded by the hybrid approach. It relied partly on the Ugandan case of Besigye
v Museveni et al. (Election Petition No. I of 2001, Supreme Court of Uganda) which
held that numbers are not the only determining factor and courts should look at
the whole process of the election because not every violation of electoral law is
evaluable quantitatively.

While it held that it would employ a hybrid approach, the High Court
effectively used only the qualitative approach as it never attempted to quantify
the total number of votes from tally sheets where data were discrepant.
However, since it found that non-compliance with electoral law was widespread,
quantifying any discrepant data would be an exercise in futility because in
such a case it is no longer possible to ascertain the winner or loser. Unlike the
High Court, the Supreme Court clarified when to use the approaches, whether
severally or jointly. According to the Supreme Court, the use of the qualitative
or quantitative test depends on how the petition is framed, such that where a
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petition challenges quality or figures, then the qualitative and quantitative tests
will be used respectively. If the petition challenges both quality and quantity,
both approaches will be employed.

This position conforms to section 100 of the PPEA. It is clear from this
section that the discord between the parties on the applicable test emanated
largely from their uncritical recourse to foreign case law when the PPEA
and local case law are insightful. Section 100(1) of the PPEA provides that a
‘complaint alleging an undue return or an undue election of a person ... to the
office of President by reason of irregularity or any other cause whatsoever shall be
presented ... to the High Court’. The Supreme Court properly observed that
while section 100 of the PPEA is specifically about quality, the law refuses to
circumscribe the categories of grounds under which a claim of undue return
or election can be brought, which would in effect include cases that would
be subject to the quantitative test. The Supreme Court unequivocally stated
that section 100 ‘leaves it open to the court to employ either the qualitative or
quantitative approach ..” (Chilima Case-MSCA, p. 94). Undoubtedly, the words
‘any other cause’ leave the door open for more grounds and how they can be
established in court.

Nevertheless, the Supreme Court omitted to address scenarios where
the qualitative test alone is not clearly dispositive of a matter. In such a case,
arguably, there would be a successive employment of both approaches. This is
the approach advanced by Chimasula J in Phoso v. Malawi Electoral Commission,
([1997] 1 Malawi Law Report 201) where he observed that he would have
nullified the by-election and ordered a re-run if the number of votes affected
by irregularities could also have affected the results.

The finding by Chimasula J lends credence to the argument that although
in certain instances the irregularities could raise a prima facie case of quality,
a court would still be compelled to employ the quantitative test as well to
comfortably determine if quality affected quantity. In this case, the court would
be pursuing a hybrid approach. However, under the scheme in section 100 of
the PPEA, it appears that once irregularities are proved to have affected quality,
it is futile to advance the quantitative approach since there can never be a fair
and credible election that fails to adhere to electoral law. Ultimately, however,
this depends on the weight to be attached to the irregularities and how they
affect quantity.

The Meaning of ‘Majority of the Electorate’

Section 80(2) of the Constitution provides that the president shall be elected by
‘a majority of the electorate’. Since 1994, all presidents had been elected on the
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basis of the first-past-the-post system, which requires a candidate simply to
obtain more votes than any other candidate. This position was cemented by the
Supreme Court in Gwanda Chakuamba and others v Electoral Commission (Chakuamba
Case) (MSCA Civil Appeal No. 20 of 2000). In the Chilima Case-HC, the High Court
departed from the Chakuamba Case and held that section 80(2) requires a candidate
to secure at least 50% + 1 of the votes cast. These findings were upheld in the
Chilima Case-MSCA.

As both courts conceded, section 80(2) touches the very heart of Malawi’s
political and electoral systems. Given Malawi’s political dynamics, especially
the ethnic and regional voting patterns since 1994, the change in the electoral
system, arguably, contributed to the ousting of Peter Mutharika (cf. CMI 2015).

The reasoning of both courts on the meaning of section 80(2) of the
Constitution is fundamentally identical. Two factors seem to have influenced
their departure from the Chakuamba Case. First, in the Chakuamba Case the
Supreme Court omitted to consider its earlier decision in Attorney General v
MCP (MCP Case), ([1997] 2 MLR 181). Both courts pointed out that this was the
only other decision that dealt with the meaning of ‘majority’. It was also noted
that the decisions in these cases contradicted each other on the meaning of
‘majority’. Second, both courts drew definitive inspiration from parliamentary
practice in Malawi, which requires all ‘majority’ decisions to be made using a
50% + 1 formula unless a special majority is expressly stipulated. According to
both courts, this was a clear indication that the term ‘majority” in section 80(2)
carried the same meaning as used in parliamentary practice. Both courts also
alluded to the absurdity of electing a president with a numerically insignificant
share of the votes, for example, 10% of the total votes. This, it was argued, would
undermine the notion of majority rule in a democracy.

A great deal of importance was attached to the usage of the term ‘majority’
in parliamentary practice. Indeed, parliament in Malawi uses the term ‘majority’
to mean 50% + 1 unless the Constitution requires it to use an enhanced majority
i.e., two-thirds (Malawi Parliament 2013). It is open to question whether
parliamentary practice ought to have had the binding effect that it did on the
determination of the formula for electing a president. The term ‘majority’,
as used in the Constitution in relation to parliament, largely speaks to the
conduct of parliamentary business, predominantly voting on bills and other
issues. As used in section 80(2), the term speaks to the election of a president.
These two processes have distinct levels of solemnity. Both courts may have
forcibly assumed the same meaning for the term ‘majority” even though the
contexts in which it is used, including within the Constitution, are varied. At
the very least both courts are guilty of failing to demonstrate an awareness of
the contextual nuances in the use of the term ‘majority” across the Constitution
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which appears at least 15 times in the Constitution. Only an analysis of all these
contexts could properly support the finding that the same meaning is intended
across the Constitution. This oversight risks subjecting the term ‘majority’ to
a straight-jacket definition erroneously ascribed by the courts that is oblivious
of its contextual usage across the Constitution.

There is diversity to the contexts in which the Constitution employs the term
‘majority” and it is very doubtful if the same purport was intended in all these
contexts. The subject matter at issue, in relation to which the term ‘majority” is
used, ought to indicate what the Constitution may have intended. For example,
the confirmation of the appointment of an Auditor General or Inspector General
of Police does not have the same solemnity as the election of the president, yet
these also require a majority decision in parliament. An acknowledgment of the
nuances to the usage of the term ‘majority’ in the Constitution is absent in the
judgments of both courts. This suggests a rather uncritical embrace of the decision
in the MCP Case, which tangentially dealt with the meaning of ‘majority’, and
only in the context of determining parliament’s quorum.

In the Chakuamba Case, the Supreme Court stuck to the literal meaning of
the term ‘majority’. While all approaches to constitutional interpretation must
be brought to bear in construing the Constitution (as correctly conceded in the
Chilima Case-HC), there is importance to be attached to the presumption in favour
of the plain meaning of words and the need to respect the language of the framers
(Webb 1998, p. 218). This is because constitutional interpretation, in all contexts,
is basically about attaching meaning(s) to words. Instead of over-focusing on the
usage of the term ‘majority” in parliamentary practice, a more useful enterprise
might have been to engage in comparative constitutional analysis. Ironically,
the Supreme Court attempted this in the Chakuamba Case and found that the
requirement for a majority of 50% + 1 is, generally, explicitly provided for in
other constitutions and is not one to be implied. In the Chilima Case, both courts
eschewed this approach.

The controversy about reliance on dictionaries also deserves mention. In
the Chakuamba Case, the Supreme Court relied on the Concise Oxford English
Dictionary (COED) to determine the ordinary meaning of ‘majority’. In the
Chilima Case-HC, this reliance on a general dictionary was faulted. According to
the High Court, the Supreme Court in the Chakuamba Case should have relied on
a specialised law dictionary and it hence opted to use Black’s Law Dictionary to
deduce that the term ‘majority” means 50% + 1. The problem with this approach
is that a constitution is never simply a legal document but is also a political
and historical text. The term ‘majority’, therefore, is more than a legal term
and to assume that only a specialised law dictionary could fix its meaning was
erroneous. The challenge with such a dictionary is that it gave the meaning of



68 DOI: 10.20940/JAE/2021/v20i2a4 JOURNAL OF AFRICAN ELECTIONS

the term ‘majority” as generically used in the law without having any regard to
the socio-political and historical context of the Constitution. Overall, the courts’
approach demonstrates the dangers of employing unfettered judicial discretion
in adjudication where the outcome of a case is not clearly dictated by statute or
precedent. This results in interpretations actuated by policy inclinations instead of
those that have regard to arguments of principle in consonance with democratic
ideals (Dworkin 1975, pp. 1057-1109).

There is an additional challenge from the Black’s Law Dictionary meaning
of ‘majority’, which neither court confronted. Indeed, Black’s Law Dictionary
defines ‘majority” as ‘a number that is more than half of a total; a group of more
than 50 per cent’ (Garner 2009, p. 1040). This by itself would support interpreting
section 80(2) as requiring a presidential candidate to obtain 50% + 1 of the votes
to be elected. Strikingly, however, Black’s Law Dictionary goes on to state that
‘a “majority” without further qualification usually means a simple majority’
(Garner 2009, p. 1040). A ‘simple majority” is then defined as ‘a numerical majority
of those actually voting” (Garner 2009, p. 1041). Notably, Black’s Law Dictionary
offers definitions of different shades of ‘majority” — which neither court seemed
to fully countenance. Not insignificantly, the expression that the High Court
defined, using Black’s Law Dictionary, is ‘majority vote’ (Chilima Case-HC, para
1423) whereas section 80(2) uses the phrase ‘a majority of the electorate’. In section
80(2), the Constitution uses the term ‘majority” without a qualifier, suggesting
that the meaning intended is as later clarified in Black’s Law Dictionary, i.e., a
numerical majority of those actually voting. The meanings drawn by both courts,
strangely, do not find support even within Black’s Law Dictionary.

There is another subtle dimension to the contest of dictionaries. In the
Chakuamba Case, the Supreme Court used the COED to define several other terms:
‘elect’, ‘ballot’, ‘express’ and ‘suffrage. In arriving at the meaning of ‘electorate’, the
Supreme Court built on the meanings of the earlier mentioned words as crafted
by the COED. The irony is that in the Chilima Case, both courts readily accepted
the meaning of ‘electorate’, as defined in the Chakuamba Case, but outright rejected
its definition of ‘majority’. Yet the definition of ‘electorate’, in the Chakuamba Case,
was in part built on meanings ascribed to other terms derived from the COED. The
rejection of the meaning of ‘majority” from the Chakuamba Case, on the basis that
it was derived from a non-authoritative dictionary, was, therefore, disingenuous.

Furthermore, the suggestion that a president elected with 10 % of the national
vote would undermine the democratic foundations of the country is suspect.
As applied by both courts, there is a bland assumption that in a democracy, a
president must always secure a 50%+1 majority of the electorate to be legitimate.
Comparatively, however, a candidate with a majority of electorate votes does not
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always become president and neither is the required threshold always 50%-+1 (AP
2020).! The manner in which votes are translated into a governing mandate varies
from one system to another, and this simply represents national choices. Both
courts failed to appreciate that a plurality system is, inherently, no less democratic
than a majoritarian system. Fundamentally, it is important to bear in mind that
there is no perfect electoral system (Kadima 2003, pp. 33—47). Ironically, both
courts presented the 50%+1 as the perfect electoral system for Malawi.

Additionally, even assuming that both courts were correct in endorsing
majoritarianism, the judgments seem oblivious to the various shades of
majoritarianism. Majoritarianism can be manifested through at least two
systems, two-round voting and alternative/preferential voting. If the
Constitution had intended to create a majoritarian system, this would have
been clearly spelt out by including provisions governing a run-off should
no candidate attain the stated 50% +1 majority of votes cast, and not left for
conjecture — the Chakuamba Case was clear on this point. Both courts may also
be guilty of usurping parliament’s legislative function in changing the electoral
system because the lapses earlier pointed out suggest an incorrect interpretation
of the term ‘majority”. The change of the electoral system adds another layer of
complexity if parliament failed to pass the run-off provisions and no candidates
in future elections attained a 50% +1 majority of votes during the first round of
polls. This would create an electoral impasse since the Electoral Commission
cannot hold a run-off without any legislative mandate and guidance.

The Effect of the Nullification and Transitional Matters

Subsequent to nullifying the May 2019 presidential election, the High Courtissued
several directives and consequential orders. These take a particularly interesting
legal turn in light of the separate opinion in the Supreme Court by Twea JA.

The Supreme Court found that the High Court erroneously ‘nullified’ the
presidential election because, under section 100(3) and (4) of the PPEA, a court
can only declare an undue return or election. This is understandable; but given
the prescriptions of section 100 of the PPEA, it is also clear that a declaration of
undue return or election nullifies an election. While being alive to these legal
nuances, this paper loosely uses the term nullification’ to capture the effect of
such a declaration.

1 In the United States of America, for example, the winner of the presidential election is not necessarily
the winner of the popular vote (AP 2020).
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Period Within Which to Hold a Fresh Presidential Election

After nullifying the presidential election, the High Court had to decide the
timeframe within which the Electoral Commission was to hold fresh presidential
elections. The High Court did not attempt to find a solution from the existing
legislative framework. Instead, it exercised its discretion to order a fresh
presidential election within 150 days. While acknowledging the High Court’s
exercise of its discretion, the Supreme Court held the view that the period should
have been shorter. It held that a prolonged delay in holding fresh elections is
unjustifiable and undesirable in the interest of democracy. It opined that ‘the law
envisages that a by-election or a fresh election shall be conducted in the shortest
possible time after the occurrence of the event that necessitates it” (Chilima Case-
MSCA, p.120). It then embarked on an analysis of the Constitution and the PPEA
for guidance.

Its first port of call was section 63(2)(b) of the Constitution, which addresses
a vacancy in the seat of a member of the National Assembly. It provides that a
by-election to fill a vacant seat in the National Assembly be held within 60 days
or as expeditiously as possible. The Supreme Court further analysed section
85 of the Constitution, which governs the procedure for addressing vacancy in
both the office of the president and the first vice-president. In such a case, section
85 provides that the Cabinet should elect from among its members an acting
president and an acting first vice-president who shall hold office ‘for no more
than sixty-days, or where four years of a Presidential term have expired, for the
rest of that Presidential term’”.

The Supreme Court noted that the Constitution provides for circumstances
where both the office of the president and first vice-president may be vacant,
and that these ‘circumstances are not spelt out and that the categories are not
closed’ (Chilima Case -MSCA p.121). The Supreme Court concluded that upon a
declaration of an undue return or election, fresh elections should be held within
60 days. However, expediency prevented it from overturning the High Court’s
order to hold fresh elections within 150 days.

Twea JA touched upon this issue in his separate opinion. He pointed out that
when a court declares an undue return of a member of the National Assembly,
section 63(2) of the Constitution and sections 32(2) and 44 of the PPEA spell out
the procedure and the timeframe of 60 days for holding a by-election. Twea JA
correctly observed that there is no similar procedure in respect of the presidency.

The interpretation that fresh presidential elections should be held within 60
days is problematic on several fronts. It is incomparable and incorrect to use the
timeframe applicable for holding a by-election to fill a vacancy in the National
Assembly with that of a fresh presidential election. The Supreme Court may have
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been confounded in its view by section 85 of the Constitution, which requires
that an election be held within 60 days in the event of a vacancy in the office of
both the president and the first vice-president.

The Supreme Court, it is argued, misconstrued the concept of vacancy under
section 85 of the Constitution, which should be understood within the broader
constitutional context of vacancies in the presidency. The scenario in section
85, where the offices of the president and first vice-president become vacant, is
peculiar and not of general application.

Generally, the Constitution does not permit a vacuum in the presidency.
Section 81(4) provides that the ‘President and First Vice-President shall hold
office until such time as his or her successor is sworn in’. Sections 85, 86 and 87
of the Constitution spell out resignation, impeachment, death and incapacity
as the circumstances that can engender a vacancy in the presidency and the
procedure for succession. Section 85 provides the procedure when both the offices
of the president and the first vice-president become vacant. The circumstances
of resignation, impeachment, death and incapacity can only trigger this state
of affairs if they happen simultaneously to both offices. In such a case, there
will indeed be a vacancy in the presidency both de jure and de facto within the
meaning of section 85.

The Supreme Court proceeded on the understanding that the declaration of
undue election and return under section 100 of the PPEA creates a vacancy, de
jure and de facto, in the presidency such that the elected president should have
vacated the office forthwith. A de jure vacancy is created where a president may
no longer hold the office by law even though they might still in fact continue to
occupy the office pending a transition. Arguably, a typical de facto vacancy is
not possible because anyone who cannot hold a presidency in fact cannot do so
in law. For example, in case of incapacitation, a president ceases to hold office by
law and in fact.

Therefore, in order to fully appreciate the Supreme Court’s misunderstanding
about vacancies in the presidency, a distinction should be drawn between a
vacancy de jure, and a vacancy that is both de jure and de facto. A de facto vacancy
that is not de jure is not theoretically and practically possible such that every
de facto vacancy creates a de jure vacancy. However, certain de jure vacancies
are saved by section 81(4) of the Constitution, which allows an incumbent to de
facto and de jure serve until a successor is sworn in. For example, in the event of
simultaneous death of both the president and the vice-president, recourse cannot
be had to section 81(4) and 83(1) of the Constitution as there is no incumbent to
hold power until a successor is sworn. However, this is possible where, despite
a vacancy de jure, an incumbent exists to govern during the transitional period
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as in the case of a declaration of undue return or election under section 100 of
the PPEA.

The Supreme Court’s employment of the 60-day period prescribed under
section 85 to extrapolate that a fresh presidential election ordered pursuant to
section 100 of the PPEA should also be held within that timeframe, seems rather
unfounded. This extrapolation glosses over the peculiarity of the circumstances
in section 85. This provision applies to instances where both the president and
first vice-president have vacated their offices both de facto and de jure, which
vacancies trigger a transition that requires the cabinet to elect one of its members
to serve as acting president and acting first vice-president. Since they both can
no longer govern, it is imperative that elections be held expeditiously. This is
because two unelected individuals, whose only qualification is that they were
serving in cabinet at the time the vacancies arose, should not be allowed to
govern without a popular mandate. In contrast to the case of a declaration of
undue return or election, despite creating a de jure vacancy the incumbents still
occupy the offices of president and first vice-president both de jure and de facto
by virtue of 81(4) and 83(1) of the Constitution. A declaration of undue return
or election, therefore, does not create a vacancy within the meaning of section
85 that would trigger the application of the timeframe of 60 days set therein.

In contradistinction to a vacant parliamentary seat, a by-election is held
expeditiously because the National Assembly does not benefit from a similar
provision where an incumbent continues to represent a constituency. In this
context, the declaration not only creates a vacancy both de jure and de facto but
also a representation vacuum. Further, section 67 of the Constitution determines
the life of the National Assembly by providing for its dissolution on 20 March
of the fifth year after its election. As a result, this makes it impracticable for a
predecessor to fill the void once a vacancy is created. This scenario is impossible
in respect of the presidency where the incumbents continue to serve until
successors take oath of office.

Perhaps the Supreme Court should have simply deduced the timeframe
squarely based on practicality. It could have assumed that if the Constitution,
under section 85, envisages that it is practicable to hold an election within 60
days, then it should also be possible if a fresh presidential election is ordered
under section 100 of the PPEA. There is no compelling reason to subject these
scenarios to different timeframes. However, the answer did not lie in assuming
that a declaration of undue return and election creates a vacancy within the
meaning of section 85 of the Constitution. The Supreme Court should have
conceded that there is a legislative lacuna and recommended that the National
Assembly address it. Twea JA was cognisant of this lacuna and refused to draw
a solution from section 85. Paradoxically, he held the view that a declaration of
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undue return or election under section 100 of the PPEA creates a vacancy in the
office of the presidency within the meaning of section 85 of the Constitution.

Status of the Presidency upon Declaration of Undue Return or Election

As noted earlier, the Supreme Court’s reliance on section 85 of the Constitution
to argue that the categories of presidential vacancies are not closed puts two
constitutional provisions in conflict. Effectively, the Supreme Court and Twea
JA argued that an order under section 100 of the PPEA creates a vacancy in the
presidency and vice-presidency which should trigger the provisions of section
85. This would require the cabinet to elect an acting president and acting first
vice-president from its members. Logically, this argument ignores sections 81(4)
and 83(1) of the Constitution, which mandate an incumbent to continue serving
until a successor is sworn in.

Ironically, the Supreme Court avoided holding that the cabinet should have
appointed an acting president and first vice-president to fill the void. The Supreme
Court ought not to have selectively used section 85 to define the timeframe for
holding a fresh election and ignored the other elements in this provision. Common
sense would demand that if the Supreme Court found that the timeframe for
holding a fresh election is the one defined by section 85, and that a vacancy
was created, then it should have concluded that cabinet should have appointed
caretaker office bearers for up to 60 days.

The Supreme Court did not fully consider the finding of the High Court
that the status of the presidency reverted to what it was prior to the nullification
of the presidential election. Twea JA clearly disagreed with this finding. His
view was that, with this directive, the High Court purported to have had the
jurisdiction to extend the presidency of the previous government. He found a
number of factors irreconcilable: first, the position that a declaration of undue
return or election under section 100 of the PPEA creates a vacancy in respect
of a member of the National Assembly but not in the office of the president and
first vice-president. Second, that a presidency that is void ab initio is capable of
creating constitutional offices valid at law. He thus concluded that a declaration
of undue return or election renders the presidency void and creates a vacancy
that ought to be filled by cabinet pursuant to section 85 of the Constitution.

The position advanced by Twea JA is problematic and contradicts some of
his own findings. First, he ignored sections 81(4) and 83(1) of the Constitution,
which mandate the president and the first vice-president to hold office until their
successors are sworn in. In the case before the High Court, the then incumbent,
President Peter Mutharika and his Vice-President Saulos Chilima did not have to
cease governing until they handed over power to their lawfully elected successors,
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which would take effect when the latter were sworn in. The declaration of undue
election faulted only the result of the elections held in May 2019 and not the
mandate from which President Mutharika and his Vice-President Chilima derived
when they assumed their presidency in 2014, which sections 81(4) and 83(1) of the
Constitution recognise and save until a handover of power.

Second, since the constitutional scheme under sections 81(4) and 83(1)
extends this mandate to avoid a vacuum, Twea JA’s argument that the cabinet
appointed by an unduly elected president would appoint an acting president and
acting vice-president is irreconcilable with these provisions. Twea JA’s position
was that a cabinet that would appoint an acting president and acting first
vice-president would have been the one in place before the presidency became
voidable. According to him, the presidency becomes voidable the moment that
a petition is filed challenging the due return or election of a candidate. In this
regard, Twea JA argued that the cabinet appointed by President Peter Mutharika
before the filing of the petition should have taken action under section 85 of the
Constitution. Strangely, Twea JA's analysis does not address the question why the
presidency cannot continue pursuant to sections 81(4) and 83(1), but instead the
cabinet appointed by the very president who would cease to hold office should
appoint caretakers to govern. This position fails to appreciate that the continuation
of incumbents is by operation of the law under sections 81(4) and 83(1). The High
Court, therefore, correctly found that the election was void ab initio and the
presidency reverted to its position before the assailed election.

Concurrent Holding of Presidential and Parliamentary Elections

Holding a fresh presidential election after a scheduled general election distorted
the electoral calendar. The May 2019 general election elected members of the
National Assembly, the president and the first vice-president. The declaration
of an undue return and election nullified only the presidential election. While
the National Assembly survived and began its mandate, a new presidential
mandate remained in abeyance. This created a discrepancy between the life of
the National Assembly and the presidential term of the successful candidate in
the fresh presidential election. Yet, section 80(1) of the Constitution provides for
the concurrent election of the president and members of the National Assembly.
Mindful of this gap, and the need to preserve electoral concurrency, the High
Court recommended that the National Assembly should consider extending the
term of the incumbent members of the National Assembly and shift the election
date from May to July.

The Supreme Court noted this recommendation and only observed that the
High Court was entitled to hold this view. However, Twea JA held a different
view. His starting point is that the High Court’s directive purports to find that the
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presidential term is affected by presidential elections. He located his analysis in
section 77 of the Constitution, which recognises five types of elections, namely a
general election, by-election, presidential election, local government election and
referendum. He then explained the three instances where a presidential election
can be held other than by a general election under sections 54(d), 100 and 114 of
the PPEA, namely where a candidate dies before a poll begins; where a court
declares an undue return or election; and where, on appeal against a complaint
lodged before the Electoral Commission, the High Court declares the election void.

Twea JA then delved into tenure of the president to solve the conundrum of
holding concurrent elections. On this point, he argued that pursuant to sections
67(1) and 80(1) of the Constitution, ‘tenure of the President runs from one general
election to the next, which is called a term’ (Chilima Case - MSCA, p.140). He then
held that a declaration of undue return or election under section 100 creates a
vacancy that should be filled by holding a fresh presidential election and the
‘candidate returned and his running mate cease to have the right to occupy the
office of the President’ (Chilima Case - MSCA, p.141). Twea JA then found that the
person elected during the fresh presidential election fills a vacancy and, therefore,
should serve a non-term presidency. He argued that this is similar to a vacancy
that arises in the National Assembly where a member serves the remainder
of the term of that parliament. Accordingly, this averts the need to amend the
Constitution to create a full-term presidency and ensure concurrent presidential
and parliamentary elections.

As noted earlier, his opinion misconstrues the distinct vacancies that can
arise in the presidency under the current constitutional scheme. A declaration
of an undue return or election under section 100 of the PPEA, as earlier alluded
to, creates a de jure vacancy but the incumbents continue to serve until their
successors are sworn-in, pursuant to sections 81(4) and 83(1) of the Constitution.

According to Twea JA, a declaration of undue election or return under
section 100 of the PPEA voids the presidency from the time of the declaration, as
opposed to it being void ab initio. Accordingly, the candidate who is sworn in as
president following elections that are later nullified begins a term of office such
that a candidate elected in subsequent fresh presidential elections continues the
remainder thereof and serves a non-term presidency. This position is untenable
because it implicitly validates the ascendancy to the presidency of an unduly
elected person.

TweaJA also argued that based on sections 67(1) and 80(1) of the Constitution,
tenure of office of the president is determined from one general election to the
next one. This suggests that there can never be a full presidential term where a
candidate is elected in a fresh presidential election. Accordingly, the presidential
term of five years took effect after the general election held in May 2019 when the
successful candidate took oath of office, irrespective of the subsequent declaration
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of undue return and election. Consequently, the nullification of the presidential
election did not affect the presidential term such that the candidate elected
president during the fresh presidential election would only serve the remainder
of that term. Strangely, Twea JA used the constitutional provisions governing the
term of the National Assembly and the requirement for concurrent holding of
presidential and parliamentary elections to determine presidential tenure.

Unsurprisingly, Twea JA's proposition is irreconcilable with the provisions
of the Constitution that specifically deal with tenure of office of the president.
Sections 83(1) and (2) provide that the president holds office for five years
from the time an oath of office is administered until a successor is sworn in.
The first vice-president and second vice-president hold office from the date
of administration of the oath of office until the end of the president’s term,
unless their offices end sooner in accordance with the Constitution. Unlike
the presidency, members of the National Assembly, which Twea JA used as a
comparator to justify the serving of the remainder of the term, do not per se have
an individual tenure of office. As noted earlier, their term of office is determined
by the life of the National Assembly under section 67(1) of the Constitution.
Twea JA’s attempt to address concurrency in presidential and parliamentary
elections was to subject presidential tenure to the life of the National Assembly
while ignoring the clear dictates of sections 81(4) and 83(1) of the Constitution.
A serious constitutional question arises regarding whose term the person
elected in a fresh presidential election will be serving the remainder thereof if
it is conceded that the then incumbent ceased to occupy the office. Clearly, it
cannot be argued that holding a general election and taking an oath of office by
an unduly elected candidate determines the beginning of a presidential term of
office. On this point, the High Court correctly recommended that the National
Assembly should consider extending ‘the term of the incumbent members of
the National Assembly’ to preserve electoral concurrency (Chilima Case-HC,
para. 1484(b)).

THE LITIGATION AND ITS AFTERMATH

The two judgments brought into focus issues related to the conduct of elections
in Malawi, two of which are discussed below.

The Judicial Resolution of Electoral Disputes

The two judgments brought to prominence the need to resolve electoral disputes
timeously. The expedited resolution of electoral disputes is acknowledged
under Order 19 of the Courts (High Court) (Civil Procedure Rules) 2017 (CPR).
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The Supreme Court also confirmed that “... electoral matters are urgent matters
and electoral disputes must be resolved expeditiously’ (Chilima Case -MSCA
pp-120- 121).

Under Order 19 of the CPR, the law envisages the conclusion of an electoral
dispute in about 27 days. This timeframe was not adhered to in the Chilima Case-
HC as it took about eight months to conclude the case. When the Supreme Court
delivered its judgment, the entire litigation had lasted eleven months. This was
an inordinate delay. The uncertainty engendered in relation to the presidency was
notideal. The delay could, however, be attributed to the voluminous documentary
evidence and oral testimony before the High Court.

Three possible solutions could be employed in future to expedite electoral
dispute resolution. First, the High Court should resolve such disputes on the
basis of the parties’ sworn statements and only permit examination of witnesses
exceptionally — if witnesses are allowed, the time permitted for their testimony
should be seriously controlled. Second, amendments to electoral laws should
be effected so that the Supreme Court is the court of first and last instance
for electoral disputes involving the presidency. Third, every effort should be
employed, especially by the Courts, to enforce compliance with the timelines
for the management of electoral disputes as prescribed under the CPR.

The Need for Electoral Law Reform

Both the High Court and the Supreme Court conceded that there is need for
electoral law reform and suggested some areas for reform. These include the
delegation of authority by the Electoral Commission under section 9 of the
Electoral Commission Act. This was against the background of the High Court’s
finding that the Electoral Commission could not delegate its quasi-judicial
powers. Parliament was also called upon to develop legislation to ensure that the
winner of the fresh presidential election can serve the constitutionally prescribed
five-year term. Recommendations were also made to amend the Constitution to
accommodate the interpretation of ‘majority’, in section 80(2) of the Constitution,
to mean 50% + 1 and to provide for the procedure to hold runoff elections.
Ironically, in the run-up to the 2019 general elections, the Malawi Law
Commission proposed a raft of recommendations to reform the electoral law
framework similar to some of the directions given by the High Court that were also
endorsed by the Supreme Court (Cf. Malawi Law Commission, 2017). Poignantly,
one of the recommendations was to change the system for electing the president
to a 50% + 1 system. Barring a few cosmetic changes, the reform proposals were
rejected by the National Assembly (Chitete 2020). In hindsight, the country could
have been spared the expense of a fresh election and the attendant political turmoil
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if parliament had, early on, adopted the 50% + 1 system, together with relevant
provisions to govern a runoff.

CONCLUSION

The hallmark of the litigation challenging the 2019 presidential election remains
the decision to nullify the presidential election result and to order a fresh one.
Overall, the judgments of the High Court and Supreme Court represent significant
developments in electoral law in Malawi. Notwithstanding the clarity that they
provide on numerous electoral questions, there are issues where both courts could
have applied themselves more rigorously in order to interpret the law correctly.
In this article, an attempt was made to conduct a balanced analysis of some of the
key issues that arose. Although the judicial intervention in the May 2019 elections
has been applauded globally, the unfastidious and pedestrian approach to some
of the crucial findings will continue to eclipse the courts’ jurisprudential effort.
Overall, it is clear that the judicial intervention that resulted in the nullification
of the May 2019 presidential election was not a judicial coup d’état, considering
the overwhelming evidence of systematic and widespread electoral irregularities
presented to the High Court. This evidence was a clear invitation for the courts
to pronounce themselves on the integrity of the electoral processes in fulfilment
of their constitutional mandate.
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ABSTRACT

Women are under-represented in legislative bodies in the majority of
countries, and Lesotho is no exception to this worldwide trend. In an
attempt to address this problem, the country has adopted, through electoral
laws, electoral gender quota systems for both local and national legislative
structures. The country has introduced a 30% gender quota requirement
for election to the local councils at the local level. At the national level, it
introduced a ‘zebra list’ — the condition that when political parties submit
lists for the purposes of 40 proportional representation (PR) seats in the
National Assembly, the names must alternate between those of men and
women. The idea was to attain 50% representation of women in the National
Assembly, at least for the 40 PR seats. The effectiveness of these two quota
systems in enhancing women’s representation has been the subject of
intense disagreement. The animating question is whether, since the adoption
of gender quotas, the representation of women in legislative bodies has
improved. The article investigates this question using the qualitative content
analysis method. The central hypothesis is that electoral gender quotas in
Lesotho, particularly at the national level, have not significantly improved
the representation of women. The paper critiques the models used and makes
some recommendations for reform.
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INTRODUCTION

The under-representation of women in public decision-making structures is a
global phenomenon. Women constitute less than half of the representatives in
legislative bodies at all levels (UNWomen 2021). The problem does not appear to
be abating: the most recent data suggests that the global representation of women
in legislative structures is at 25.5% (IPU 2021). Disaggregated by regions, women
representatives constituted 32.4% in the Americas, 30.4% in Europe, 20.4% in Asia
and 24.9% in sub-Saharan Africa (IPU 2021). The Nordic countries — Denmark,
Finland, Iceland, Norway and Sweden — constitute the only sub-region that is close
to achieving gender parity in legislative bodies, with women comprising about
43% of the members of parliament. In Africa, Rwanda has been the most successful
in achieving gender parity, with 56% women’s representation in parliament.

Studies demonstrate a slight improvement in women’s representation in
legislative bodies globally, compared to a decade ago (Atske, Geiger & Scheller
2019). A decade ago, the rate hovered at around 18%. This modest improvement
notwithstanding, the problem of under-representation persists.

Lesotho is no exception to this phenomenon as women are under-represented
at both the national and local levels. As of 1 January 2021, the National Assembly
comprised 23% women, while the percentage of women in the Senate stood at
21% (IPU 2021). The percentage of women local councillors was 40% after the 2017
local government elections (Gender Links 2017). The statistics for the national and
local levels indicate that women are profoundly under-represented in legislative
bodies in Lesotho, despite the fact that the country has electoral gender quotas
at both the national and local levels.

The country introduced the ‘zebra-list’ model for the 40 proportional
representation (PR) seats in the National Assembly (National Assembly Electoral
Act 2011). The law prescribes that when a political party submits its list of PR
candidates, the candidates must not only appear in order of preference, but
women must alternate with men on the list. This electoral gender quota is limited
to 40 out of 120 seats in the National Assembly.

The country has a 30% quota system at the local level to ensure women'’s
representation in the local councils (Local Government Elections Act 1998). In the
first democratic local government elections in 2005, the quota proved to be effective
as the rate of women’s representation in local councils was 58%. However, the rate
could not be sustained in the next elections, raising questions about whether the
high rate observed in the first elections was attributable to the electoral gender
quota. The rate gradually declined to 49% and 40% after the 2011 and 2017 elections,
respectively (Gender Links 2017). A similar downwards trend is observable at
the national level. In the National Assembly, the rate had been steadily dropping
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from an impressive 27% in 2012, to 25% in 2015. After the 2017 national elections,
the presence of women plummeted to 23% (Gender Links 2017).

This picture raises the issue of whether electoral gender quotas effectively
enhance female representation in Lesotho’s legislative bodies. An ancillary
question is whether the type of electoral gender quotas that the country has
chosen is problematic or whether electoral gender quotas should be jettisoned
altogether, with other models being devised to enhance women’s representation
in legislative bodies. These questions form the central enquiry in this study.
The study proceeds from the primary hypothesis that electoral gender quotas
in Lesotho, particularly at national level, have not been effective in enhancing
sustainable gender parity in legislative bodies in the country.

The paper is structured as follows: the first section focuses on the method-
ology and delimitation of the study. The second section provides the conceptual
and theoretical framework for this study. The third section presents the legal
framework for gender quotas in Lesotho. The fourth section assesses the
performance of quota systems at both the national and local levels. The final
section concludes the paper and makes recommendations for reform.

METHODOLOGY AND DELIMITATION OF THE STUDY

Since the phenomenon that this study deals with requires impressionistic,
intuitive, interpretive or strictly textual analysis, the most appropriate method
is qualitative content analysis (Rosengren 1981). As a research methodology,
particularly in social sciences, content analysis has only recently started to gain
traction. It becomes the most suitable method where the content of messages in
any instrument becomes the basis for inferring or drawing conclusions about
particular content (Nachmias & Nachmias 1996). In this study, the critical
data are statistics already collated from other sources — legal instruments and
patterns in literature. The study thus draws inferences from the interpretation
of available data.

Another justification for the choice of content analysis is that it straddles the
two main disciplines — political studies and legal studies — that directly impact the
study. It therefore permits the interdisciplinarity that is necessary to undertake
a study of this nature. Youngblood’s approach is premised on the conviction
that ‘[nJo discipline is an island entirely in itself. That is to say, disciplines are
by no means discrete entities — they necessarily overlap, borrow, and infringe
upon one another’ (Youngblood 2007, p. 1). Conceptually, multidisciplinarity (or
interdisciplinarity) is a research approach in which ‘members of two or more
disciplines cooperate, using the tools and knowledge of their disciplines in new
ways to consider multifaceted problems that have at least one tentacle in another
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area of study’ (Youngblood 2007, p. 2). It draws from the strengths of two or
more disciplines in analysing a single phenomenon or multiple phenomena with
interconnectedness.

The study is very limited in scope; it deals solely with electoral gender quotas
and how they have performed in Lesotho. It does not deal with the broad issues
of women’s representation or gender parity generally in Lesotho. Nor is the study
so much about the substantive empowerment of women legislators or female
representatives who have attained public office. Other studies have focused on
the broader issues of gender disparity and the empowerment of women in public
institutions in Lesotho (Kali 2018; Clayton & Zetterberg 2018; Ramakhula 2019).
These studies are almost unanimous in finding that there is a palpable disparity
in Lesotho, both formally and substantively. The gap which this study seeks to
fill is determining whether electoral gender quotas, as a remedial measure for
the under-representation of women in politics, are effective. The representation
of women in parliament has implications for women in the executive branch of
government, but the study touches only tangentially on the executive branch of
government; the executive is not the main focus of the study.

CONCEPTUAL AND THEORETICAL FRAMEWORK
Problematising Electoral Gender Quotas

A balanced political representation of various groups in a political system is
considered an indicator of democracy around the world (Kalaramadam 2018, p. 2).
Political representation is essential in two strands of democracy — representative
democracy and participatory democracy. Representative democracy focuses on
the quantitative (descriptive) representation of all groups in public decision-
making bodies while participatory democracy is concerned with the qualitative
(substantive) aspect regarding the incorporation of the experiences and the
interests of the represented (IDEA 2021, p. 17).

Descriptive representatives mirror some of the more frequent experiences of
the group(s) they represent (Mansbridge 1999, p. 629) and consequently influence
legislative decision-making that is inclusive of the broader set of political voices
and legitimises policy-making in democracies (Arnesen & Peters 2018, p. 869).
Additionally, descriptive representation of women in legislative bodies is a matter
of justice and equity (Carroll, Dodson & Mandel 2001, p. 2).

Despite the importance of descriptive representation, some scholars point
out that the mere presence of the representatives of marginalised groups in
legislative bodies may not be sufficient in influencing policy outcome in favour of
the represented (Phillips 1995; Weldon 2002). Substantive representation depends
on several factors such as the acts of the ‘critical actors” and the institutional
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framework (Chaney 2012, p.442), and the fact that women are not a homogenous
group (Dovi 2007, p. 311).

Notwithstanding the criticism against descriptive representation, countries
worldwide have been under pressure to increase the participation of women in
political processes. A variety of measures have been employed to increase women'’s
representation. One such method, which is presently at the height of the political
discourse, is electoral gender quotas. Electoral gender quotas reserve certain seats
or positions in legislative bodies for female representatives (McCann 2013, p. 4;
Kurebwa & Ndlovu 2017, p. 50). These legislative strategies are meant to boost the
representation of female political decision-makers (Ferndndez & Valiente 2021,
p. 352). They have emerged as arguably the most prevalent mechanism for fast-
tracking gender equality, representative government and women empowerment
as a developmental goal (El-Helou 2009, p. 2).

One of the most persuasive theories undergirding electoral gender quotas
is the critical mass theory (Broome, Conley & Krawiec 2011, p. 1053). The theory
posits that a group begins to be transformative only when a critical mass is reached
(Yang, Yang & Gao 2019, p. 3453), because the nature of group interactions depends
upon the size of each group. The qualitative change in groups occurs once the
group attains a certain proportion, as the minority can assert itself and transform
the institutional culture (Norris & Lovenduski 2001, p. 2). Hence, the presence of a
substantial proportion of women in public decision-making structures is expected
to transform the political discourse, policy agenda and institutional culture
(ibid.). The required proportion for a minority group to make a difference is 30%
(Dahlerup 1988, p. 275). As Childs and Krook (2008, p. 725) contend, women can
have a significant impact on legislative outcomes only if their numbers increase
from being a few token appointments into a substantial minority, as that will
enable them to work together to promote pro-women policy outcomes.

Quotas take several forms, namely voluntary political parties and consti-
tutional or legislated quotas (McCann 2013, pp. 7-8; Kalaramadam 2018, p. 2).
Constitutional or legislated candidate quotas are entrenched in constitutions or
electoral laws. Such quotas dictate that political parties must fulfil a particular
gender quota in their electoral lists. Voluntary party quotas are adopted at the
level of candidate selection and nomination by parties, by requiring that a certain
minimum percentage of the candidates for election are reserved for women
(Kethusegile-Juru 2004, pp. 22-23). The requirements are usually stipulated in
the constitutive rules of each political party (ibid.).

Although electoral gender quotas have been lauded as an effective policy for
bolstering the presence of women in politics, they are also highly controversial.
They have been criticised for rendering the beneficiaries of the quota system
inferior to non-quota representatives (Solyom 2020, p. 4). The beneficiaries of the
quota policy are said to occupy the places of more qualified men (ibid.). Gender
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quotas are also regarded as undemocratic and contravening the equality principle,
as women are elected on the basis of their gender and not their credentials
(Goulding 2009, p. 73). Liberalists also reject quotas, stating that they undermine
the principle of equal opportunity for all as they favour women and deny men
an equal chance to establish a political career (Dahlerup & Freidenvall 2005, p.
30). Quotas are also derided for restricting voters’ choices (Guadagnini 2005, in
Kalaramadam 2018, p. 3).

These criticisms notwithstanding, proponents argue that quotas have had a
desirable effect on the presence of women in politics. For instance, Clayton (2021, p.
236) asserts that many quota-adopting countries have made remarkable progress
in very short periods of time, doubling or even tripling women’s legislative
representation in the first post-quota election. For instance, as of 1 January 2021
seven of the top ten countries for the representation of women in single or lower
houses have put a quota system in place, while the bottom five have no quota
system at all (see Table 1 below).

Table 1: Ten highest-ranked and five lowest-ranked countries for women’s
parliamentary representation in the single or lower house in 2021

RANK | COUNTRY | % OFWOMEN | QUOTA
Highest ranked countries
1 Rwanda 61.3 Yes
2 Cuba 53.4 No
3 United Arab Emirates 50.0 Yes
4 Nicaragua 48.4 Yes
5 New Zealand 48.3 Yes
6 Mexico 48.2 Yes
7 Sweden 47.0 Yes
8 Grenada 46.7 No
9 Andorra 46.4 No
10 Bolivia 46.2 Yes
Lowest ranked countries
184 Nigeria 3.6 No
185 Oman 2.3 No
186 Kuwait 1.5 No
187 Yemen 0.3 No
188 Micronesia (Federated 0.0 No
States of)

Source: Data from IPU Parline (available at https:/ / data.ipu.org/ content/ parline-global-data-national-
parliaments)
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Furthermore, advocates contend that quotas do not necessarily discriminate
but compensate women for the barriers that prevent them from participating in
politics (Kurebwa & Ndlovu 2017, p. 53). El-Helou (2009, p. 2) argues that a gender
quota is instrumental as a temporary measure to break down the social, cultural
and political barriers to gender equality. Quota policies diversify parliaments
and influence the prioritisation of policy areas in favour of the historically
marginalised groups (Clayton & Zetterberg 2018). Additionally, the problems
associated with the under-representation of women outweigh the shortcomings
resulting from the adoption of gender quotas, because equal representation is
necessary to improve democracy and enhance the substantive representation of
women (Solyom 2020, p. 2).

In an attempt to increase the number of women in decision-making bodies
and reap the benefits thereof, countries have individually and collectively
established legal and institutional frameworks for gender equality. Electoral
quotas have been very popular as the single most important avenue for the
increased participation of women in political structures in general, and in
legislative bodies in particular.

Factors that Influence the Effectiveness of the Gender Quota System

Several factors influence the effectiveness of quotas in the political system. They
interact positively and negatively with numerous features of the broader political
context and consequently do not simply lead to gains proportionate to the quota
policy (Krook 2009, p. 11). For instance, the size of the quota, the electoral system,
party rules and magnitude have a bearing on their propensity to enhance women'’s
descriptive representation in legislative bodies.

Quota size is the most important characteristic of gender quotas that increase
women’s representation on their own (Schwindt-Bayer 2009, p. 17). Quotas are
more effective when they are set at a high threshold, usually requiring that
party lists comprise an equal proportion of men and women (parity quotas). The
level of the goal set by a quota is directly related to the level of representation
achieved, thatis, countries that have set higher quota targets have achieved higher
representation of women (Sojo, Wood, Wood & Wheeler 2016, p. 533).

The effectiveness of the quota policy is determined by the electoral system in
use within a political system (Larserud & Taphorn 2007, p. 10). In Latin America,
the success of electoral gender quotas has been influenced by institutional factors
which are at times unrelated to the quota laws, such as the electoral system
(Sacchet 2018, p. 33). On the whole, the efficacy of the quotas has been evident in
countries using the PR electoral system (Kethusegile-Juru 2004, p. 15). Despite its
limitations, such as resulting in unstable coalition governments and weakening
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the link between the representatives and the constituencies (ACE, 2021), globally
about twice as many women access national parliaments under the PR system
(19.6%) than under majoritarian electoral systems (10.5%), while ‘mixed’ electoral
systems fall between these two at 13.6%. Clearly, therefore, women are almost
twice as likely to be elected to the legislature under the PR system as under
majoritarian electoral systems (Norris 2006, p. 41). Combining a PR system with
a legislated quota is the most powerful strategy for achieving gender parity in
politics (Kethusegile-Juru 2004, p. 24; Tamale 2004, p. 42). Therefore, legislative
bodies with the highest representation of women (for example, South Africa and
Norway) often have parity quotas in a PR system (Clayton 2021, p. 238).

One factor that determines the success of the PR system in enhancing the
representation of women in the legislature is the size of the political parties
(Larserud & Taphorn 2007, p. 10). Political parties tend to fill the first slots on the
candidate lists with male candidates (usually party leaders). The larger the party,
the better the chances for women to get into parliament, as parties will then fill
their second and subsequent seats with candidates other than their absolute top
candidates. The party will be larger if the districts are large and if the number of
parties that are allocated legislative seats is relatively low. If a party is small, this
will negatively affect the representation of female politicians in the legislature,
unless women are placed at the top of the party list (ibid.).

Another vital requirement for quotas to be effective is the willingness of
political parties to implement a quota policy in the first place (Bjarnegard &
Zetterberg 2016, p. 395). The achievement of the objectives of the quotas also
depends on good faith conformity by political parties (Htun & Jones 2002, pp. 36-
43, in Schmidt & Saunders 2004, p. 706). Parties can contribute to the effectiveness
of the quota policy by establishing formal rules that reserve a certain proportion
for women among the party’s candidates. This could take the form of either a
quota (mandated percentages of women) or a target (recommended percentages
of women) (Caul 1999, p. 83). While quotas are indeed useful, political parties
could reinforce their effectiveness by ensuring that their structures and culture
allow and encourage women to stand for office (Kethusegile-Juru 2004, p. 24).
Otherwise, political entities, especially the male members usually disadvantaged
by quotas, frequently act strategically to sidestep the intended impact of quotas
on leadership outcomes (Pande & Ford 2011, p. 3). Such an act not only reflects the
acknowledgement that the under-representation of women in politics is a problem,
but it also indicates a willingness to address the problem (ibid.).

Furthermore, quotas at times result in unintended outcomes as they
somehow relieve the political parties of their responsibility to remove obstacles
to the entry of women to the legislative bodies (Meena 2004, pp. 84-85). This is
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because of a misconception that since women have access to parliament through
the quota system, they should not stand for the open seats (Kabuni & Agon
2021, p. 4). The quota seats erode the competitive ‘power’ of women to enter the
representative organs of the state in the ‘normal’ way (Tamale 2004, p. 42).

In addition, the way the quota law is worded also affects the effectiveness of
the quota policy (ibid.). For instance, when the quota law says ‘at least one of the
offices ... shall be held by a female’, in practice, this is usually interpreted to mean
‘the maximum number’. This unintentionally creates a glass ceiling, preventing
women’s representation from exceeding the stated quota.

The following section presents the legal framework for electoral gender
quotas in Lesotho.

ANALYSIS OF THE LEGAL FRAMEWORK FOR ELECTORAL GENDER
QUOTAS IN LESOTHO

Electoral Gender Quota Law at National Level

Lesotho has joined the global wave to introduce electoral gender quotas. It
is important to note that the Constitution of Lesotho, 1993 does not have an
express electoral gender quota in its original text, for either parliamentary or
local government elections. However, it may be argued that its text has always
indirectly envisaged that measures might be taken to affirm groups in society
that have been previously disadvantaged. Section 18(4)(e) of the Constitution
therefore contemplates that laws or measures may be taken to promote ‘a society
based on equality and justice for all the citizens of Lesotho, thereby removing
any discriminatory law’. And such measures will not be regarded as violating
the freedom from discrimination provided for under the section. In other words,
the Constitution permits positive discrimination in the form of affirmative action
measures (Viljoen & Nsibirwa 2006). This view was confirmed by both the High
Court and the Court of Appeal in the celebrated decision of Molefi Ts’epe v The
Independent Electoral Commission and Others (2005). In this case, the introduction
of electoral gender quotas for local government in 2005 was challenged as being
unconstitutional, in that it violated both freedom from discrimination and
the right to equality as provided for in sections 18 and 19 of the Constitution,
respectively. The Court of Appeal disagreed and held that the measure — the
reservation of 30% of the seats in local authorities for women —is based on section
18(4)(e) of the Constitution and is therefore permissible.

The original texts of the 1993 Constitution and the 1997 Local Government
Act were based on the constituency-based electoral system — an electoral model
renowned for being unfriendly towards the representation of marginalised groups
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in general and women in particular (Matlosa 2008). The original section 57(1) of
the 1993 Constitution provided that Lesotho shall ‘be divided into constituencies
and each constituency shall elect one member to the National Assembly’. As
demonstrated later in this research, female representation was very low under
the constituency-based system.

In 2001 the country introduced the Fourth Amendment to the Constitution
to usher in a new electoral system that replaced the majoritarian model with the
mixed member proportional (MMP) electoral system (Nyane 2017). Even then,
there was still no express provision for electoral gender quotas. The Fourth
Amendment retained the 80 constituencies whose representatives are elected
through the majoritarian system, but expanded the erstwhile 80-member National
Assembly to 120 members. The additional 40 members are elected in accordance
with the principle of proportionality applied to the National Assembly as a whole.

The cardinal principle of the MMP model is contained in section 57 of the
Fourth Amendment, which states that ‘forty members [are] to be elected to party
seats in accordance with the principle of proportional representation applied in
respect of the National Assembly as a whole’. The amendment never included a
requirement for electoral gender quotas. However, it introduced proportionality
to the electoral system in Lesotho. As Elklit observes, ‘the MMP system is however
a genuine PR system as all seats are included in the conscious attempt to reach
a proportional result through the use of [a] strong compensatory mechanism’
(EIklit 2008, p. 13). In general, proportionality-based electoral systems are reputed
to be friendlier to women’s representation than the constituency-based electoral
systems (Matlosa 2008). However, the proportionality-based electoral systems are
often criticised for being weaker on the accountability of elected representatives in
comparison to constituency-based electoral systems. In South Africa for instance,
despite an impressive gender representation (Goetz & Hassim 2003), there is a
strong call to move away from a pure proportional representation model (Nijzink
& Piombo 2005).

The newly adopted constitutional principle of proportionality was operation-
alised through the National Assembly Election (Amendment) Act of 2001. Section
49B of this Act provided that a political party intending to contest elections may
‘nominate candidates for election by proportional representation’. The first election
to be held under this model in Lesotho was in 2002. As will be demonstrated later,
the representation of women started increasing with this election, although there
were no electoral gender quotas.

In the run-up to the 2007 parliamentary elections, the country took a bold
decision and introduced an electoral gender quota through the electoral law. For
the first time, the law made it a condition that when political parties submit lists for
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elections to the 40 PR seats in the National Assembly, the lists must alternate the
names of males and females —if the list starts with a man, the following candidate
must be a female. These lists came to be known colloquially as ‘zebra lists”.

It is important to note that the law introducing electoral gender quotas at the
national level has three fundamental deficiencies which will make it difficult, if
not impossible, to attain even a mere 30% representation of women in parliament.
Firstly, the law is limited to only 40 PR seats in a 120-member chamber. Even
before they are shared between men and women, the seats in themselves only
constitute about 33% of the entire National Assembly. Indeed, the 80 constituency
seats are open to both genders, and some women do occupy them. But still, the
constituency-based leg of the electoral system has proven not to be favourable
for women.

Another deficiency with the law is that it does not make it a requirement that
the first person on the list should be a female. Consequently, a political party’s
first candidate on the list is the party leader, who invariably is a male. Therefore,
when a party sends only one candidate to parliament, which is often the case
with smaller parties, it is a male. Or, where the party sends an odd number of
candidates to parliament, males will invariably be in the majority.

The third problem with the law is that it does not say anything about the
Senate, the upper chamber of Parliament. This chamber has 33 members, 22 of
whom are principal chiefs, and the king appoints 11 other members on the advice
of the Council of State. With the principal chiefs being hereditary, and given the
primogeniture rule as a guideline to succession to the chieftainship in Lesotho, it
is to be expected that the majority will be males. Hence, the female representation
in this chamber has been deplorably low, hovering at around only 5%.

Electoral Gender Quota Law at Local Level

When the country passed the Local Government Act and the Local Government
Elections Act in 1997 and 1998, respectively, electoral gender quotas were not
envisaged. The legal framework was based on the majoritarian electoral system
in line with the system used for national elections at the time. When the local
government elections that were scheduled for 2005 were approaching, the idea
of a quota was adopted, and the legal framework for the elections had to be
amended. The law was amended to provide for the 30% quota for women in all
councils. Attaining this created much controversy. The law provided that one-third
of the seats in each council had to be reserved for women (Local Government
Elections (Amendment) Act 2005: section 26(1)A (a) and (b)). This meant that in
some electoral divisions — those reserved for women — men would be completely
debarred from standing for election. This method of implementing the 30% quota
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generated considerable controversy. The main argument was against the method
of implementing it, and not necessarily against the quota itself. It was argued that
the quota could be implemented and still achieve the same outcomes without
preventing men from standing (Shale 2012).

The main argument against the reservation of the election division model of
attaining the 30% representation of women is that it violates the right of men to
stand for elections. It was argued that, to the extent that implementing the quota
is not the least intrusive measure into the rights of men, it is unconstitutional
(Shale 2012). This controversy reached its height in Molefi Ts'epe v The Independent
Electoral Commission and Others (2005). Both the High Court and the Court of Appeal
rejected the argument that implementing the quota was unconstitutional, but
both courts missed the point in this case. They misconstrued it as a case against
the 30% quota for women. In fact, the case was not opposed to the quota itself,
but against the method of implementing it.

Indeed, the 2005 local government elections were held under the same law
that reserved one-third of electoral divisions in the councils. The outcome of
the elections with regard to women'’s representation was astounding. Women'’s
representation surpassed the anticipated 30% by far and reached a staggering 58%.

The proponents of an alternative method were later vindicated in the next
election when the country decided to change the model from the reservation
of seats to introducing special seats in the councils. The change of model was
influenced by the same argument that initially failed in both the High Court and
the Court of Appeal - that the 30% quota could be implemented through a model
that intrudes less into the right of men to stand for elections (Shale 2012). In the
run-up to the 2011 local government elections, the law was changed again to
abolish the idea of reserved seats and introduced special seats (Local Government
Elections (Amendment) Act 2011). The special seats are proportionally allocated
to political parties that contested elections in the councils.

It is important to note that although the system changed from reserved seats
to special seats, the electoral divisions were still open —based on the first-past-the-
post system — to both genders. As demonstrated earlier, the majoritarian model
does not lend itself to enhanced female representation.

This section has laid the legal framework for electoral agenda quotas at
local and national levels and exposed some underlying systemic challenges; the
following section analyses how the quota systems have performed in practice, at
both levels.
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AN ASSESSMENT OF THE PERFORMANCE OF THE
GENDER QUOTA SYSTEM

How the Quota System is Performing at National Level

Lesotho has used the majoritarian electoral system since independence. As a
result, the representation of women has been very low. For instance, after the
1965 election, which was held about a year before independence, there were
no women in the National Assembly. The situation did not improve in the next
election of 1970. Although the 1970 election was aborted (Macartney 1973), and
no parliament came into being, research shows that there was still no women'’s
representation. From 1970 to 1993, no legitimate elections were held in Lesotho.
When the country returned to electoral politics in 1993, the elections were still held
under the majoritarian electoral system. The representation of women improved
slightly, standing at around 5%. The next election was held in 1998, still under the
majoritarian electoral system. The rate of women’s representation in the National
Assembly dropped slightly to 3.8%.

After the 1998 elections, major electoral systems were instituted, which
resulted in the country changing the electoral system from the full majoritarian
system to a mixed system — the MMP model. The first election to be held under
the MMP system was in 2002. In terms of the newly adopted system, the seats in
the National Assembly were increased from 80 to 120. The 80 constituencies were
retained, and an additional 40 seats were allocated through the PR system. The PR
seats compensate parties for the shortfall between the proportion of votes obtained
and the percentage of the constituency seats won. Due to the proportionality
leg of the electoral system, which is reputed to be more conducive to female
representation, the rate of female representation in the National Assembly received
a significant boost after the 2002 elections, increasing from 3.8% in 1998 to 12.5%.
Although the rate improved significantly, it was still woefully low.

After the 2002 elections, and mindful of the minimal impact brought about by
the introduction of proportionality to the electoral system, the country introduced
further changes to the electoral system with a view to improving the rate of female
representation in the National Assembly. For the first time, the country introduced
the electoral quota system. As earlier demonstrated, the system was not necessarily
intended for equalising representation in the National Assembly. Instead, it was
hoped that the system would reach not less than 50-50 representation, at least on
the 40 PR seats. The first election held under the electoral gender quota was in
2007. As was expected, the rate of female representation improved significantly
to about 25%, but was still short of the minimum 30% threshold.

A factor that negatively affects the representation of women in the National
Assembly is that the electoral gender quota law is limited to only 40 PR seats.
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Unlike in the local councils, the 40 seats are shared between men and women.
Even before they are shared between men and women, the seats in themselves
constitute only about 33% of the entire National Assembly and women are
guaranteed at most half of the seats, which is 16.5% of the total number. Indeed,
we know that the 80 constituency seats are open to both genders, and sometimes
women do occupy them. Still, the constituency-based leg of the electoral system
is proven not to ‘be favourable” for women.

The PR seats serve to compensate parties for the shortfall between the
proportion of votes obtained and the percentage of the constituency seats won.
Since these are compensatory seats, the more constituency seats a party wins in
proportion to the total votes garnered, the fewer the compensatory seats. This
usually happens in the large parties. For instance, in the 2012 national elections,
out of 48 seats for the Democratic Congress (DC), only 7 (14.5%) were allocated
through the PR system. Similarly, out of the 30 seats for the All Basotho Convention
(ABCQ), only 4 (13%) were allocated through the PR system (IPU 2013). The same
trend took place in the 2015 elections: 21% and 13% of seats were allocated to the
DC and the ABC in that order (IPU 2016). This has led to a situation where men
dominate both the constituency and PR seats, leaving women'’s representation at
less than SADC’s 30% target.

Though it can be argued that the Lesotho national case is that of a ‘rank order
rule without a quota outcome’ (since the size of the quota or the quota outcome
has not been announced), it can be discerned from the arrangement that the
proportion of seats reserved for women is very low; the ‘zebra list” has therefore
failed to enhance gender parity in the legislature. As Schwindt-Bayer (2009, p. 17)
and Sojo et al. (2016) pointedly contend, the size of the quota matters because of
its ability to boost the presence of women in legislative bodies.

Since the law does not require the first person on the list to be a female,
political party’s first candidate on the list is the party leader, who invariably
is a male. Hence, for smaller parties that send one candidate to parliament,
such single candidate is often a male. For instance, in Lesotho’s 2015 national
elections, four parties, namely the Basutoland Congress Party (BCP), the Lesotho
People’s Congress (LPC), the Marematlou Freedom Party (MFP) and the National
Independence Party (NIP) secured one parliamentary seat and, as has been the
practice, they were occupied by the male leaders. This has happened in almost
all the election cycles since 2012. This confirms the assertion by Larserud and
Taphorn (2007, p. 10) that the size of the parties affects the proportion of women
in the legislature as the male leaders of small parties take up the top slots in the
party lists, thereby disadvantaging their female counterparts.

Additionally, the political parties in Lesotho have not adopted quotas for the
nomination of candidates to the National Assembly. The few parties that have an
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affirmative action provision in their constitutions, namely the DC, the Lesotho
Congress for Democracy (LCD) and the Alliance of Democrats (AD), focus on the
internal party structures and political posts in government. They are silent on
the National Assembly candidacy. The political parties in the country have thus
not made any efforts to reinforce the electoral quota system in their constitutions,
hence the low representation of women in the legislature. This affirms IDEA’s
view (2021, p. 71) that a direct relationship exists between countries with high
levels of representation of women and the adoption of voluntary quotas by the
ruling parties. For instance, South Africa, Namibia, Mozambique, Ethiopia and
Cameroon are ranked amongst the top ten African countries with the highest
levels of women'’s representation in parliament, and the ruling parties have
adopted voluntary quotas (ibid.).

How the Quota System is Performing at Local Level

The local governance system in Lesotho is in its infancy. The country introduced
the system of a fully democratic and elective electoral system only in 2005. Thus
far, the country has held only three local government elections — in 2005, 2011
and 2017. All the elections were held under a gender quota system of one form
or another. During the inaugural 2005 elections, the system worked in such a
way that 30% of the electoral divisions were reserved for women. The outcome
of the election surpassed the 30% threshold by far, putting the rate of female
representation countrywide at 58%. It is important to note that the system was
still 100% majoritarian. The rate of female representation has been boosted by
the reservation of 30% of the electoral divisions (constituencies) for exclusive
female contestation.

In the run-up to the second election in 2011, the system was changed to
make it less intrusive into men’s rights, although it was still intended to attain the
minimum of 30% representation of women. This time around, the idea of reserving
electoral divisions for women was rescinded in favour of a new innovation,
which was styled ‘special seats for women’. The special seats constitute 30% of
the total number of seats in a local council. They are then allocated to political
parties proportionally. The change meant that the system at the local level was
becoming mixed, combining plurality with proportionality. The voter is now
given two ballots — one for the plurality leg of the system and another for the
special seats (proportionality). The essence of the system is that special seats are
intended to attain the 30% threshold without preventing men from contesting
seats. Following the 2011 local government election, the rate dropped from 58%
in 2005 to 49%. However, the rate was almost 50% — far above the threshold. The
next local government election was held in September 2017. After this election,
the rate of female representation continued to plummet, to 40%.
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Table 2: Rate of female representation at the local level since 2005 elections

Local Government Election Year Rate of female representation (%)
2005 58
2011 49
2017 40

Source: Gender Links 2017

Although the rate of female representation at local level is still above the threshold,
unlike the rate at the national level, the steady decline is a worrying factor. Table
2 above indicates that there has been a decline since 2005. This downward spiral
continues despite the quotas. Nevertheless, the comforting factor with the local
governance system, compared to the one at the national level, is that the rate
may not drop below the threshold because of how the system is designed. The
local level’s quota system is designed to ensure that the rate will not fall below
the 30% threshold.

CONCLUSION AND RECOMMENDATIONS

This article has demonstrated that although the system of electoral gender quotas
may have its challenges in the broader quest for women’s empowerment, it remains
the most viable mechanism for accelerating the rate of representation of women
in legislative bodies. Lesotho has different systems for electoral gender quotas for
national and local levels. The system at the national level is based on the ‘zebra
lists’, and the one at the local level has changed from the reservation of seats to
‘special seats for women’. However, Tables 1 and 2 demonstrate that the quota
system at the local level is more effective than the one at the national level.

The local government system has been designed so that it has a threshold
of 30%, while the one at the national level does not. By creating zebra lists at
the national level, it was hoped that at least for the 40 PR seats — which already
constitute a mere 33% of the National Assembly seats — there would be 50-50
representation for both genders. But even 50-50 representation on the PR seats is
barely attainable because there is no requirement that the first person on the list
is a female. Consequently, political parties always put the leader of the party first
on the list, and the leaders are invariably men. Indeed, in larger parties, the leader
will win a constituency seat and the next person on the list —- who is a female — is
then first on the list. But the situation where leaders win constituency seats is
rare; this happens for only a few political parties. For instance, during the 2017
election, only five leaders won the constituency seats, thereby creating space for
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females to appear first on the lists. The situation is rendered even more dire by
smaller political parties that often win only single seats. For such parties, those
single seats are always for the leaders, who are usually males.

We have three main recommendations for the improvement of the effective-
ness of the electoral gender quotas in Lesotho. Having noted the recommendation
by the National Reforms Authority (NRA) for a constitutional amendment to
increase the PR seats from 40 to 60 in the National Assembly (Kabi 2021), we
welcome the move. However, this will only secure 25% of the seats for women as
they are still going to share the 60 seats with their male counterparts. Subsequently,
the first recommendation is that the system needs to be reviewed to ensure that
it has a threshold of at least 30%, with the progressive aim of realising parity.

The second recommendation is that legislation must impose quota systems
at the political party level, where the decisions about representation in Parliament
or any legislative body are made. This will ensure that the idea of gender parity
is inculcated as part of the political culture from that level.

The third recommendation relates to representation in the Senate. This
chamber is often overlooked, yet when Parliament is assessed as a whole, it
undermines even the small gains that have been made in the lower chamber,
the National Assembly. Since the majority of the senators are hereditary chiefs,
it is to be expected that males will always constitute the members of the Senate
because of the primogeniture rule of succession in Lesotho (Senate Gabasheane
Masupha v Senior Resident Magistrate of the Subordinate Court of Berea, 2013). Even
for the 11 senators appointed by the king, who constitute only about 33% of the
Senate, gender considerations during the appointment are not required. It is
recommended that the gender quotas be extended to the Senate.
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ABSTRACT

This article focuses on the CHADEMA dispute regarding the selection
of its 19 women to special parliamentary seats after the completion of the
2020 general elections in Tanzania. It argues that the dispute is caused by
the failure of the National Electoral Commission (NEC) to provide political
parties with a uniform and transparent modality for the selection of women
to special seats against the requirement of Article 81 of the 1977 Constitution.
The NEC's failure has led to modalities of implementing women'’s special seats
that are incompatible with the international standards governing “Temporary
Special Measures’ (TSM). This has led to conflict, the marginalisation and
discrimination of women in special seats, ridicule of the special seats system,
and a slow transition of women from special to constituency seats. The article
provides suggestions on how the special seats system could be reviewed and
repositioned to achieve its intended objectives.

Keywords: temporary special measures; special seats system; elections; women
and electoral rights

INTRODUCTION

In 2020 Tanzania held its sixth general elections since the reintroduction of
multiparty democracy in 1992, with the ruling party, Chama cha Mapinduzi
(CCM), winning all those elections (Tanzania Election Watch 2021). With a low
voter turnout of 50.2%, the CCM'’s presidential candidate, the late President John
Pombe Magufuli, won the election by 84%, an increase of 26% compared to the
56% of votes obtained in the 2015 presidential election (Tanzania Election Watch
2021). For the first time, the CCM won a majority of the parliamentary seats by
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clinching 256 out of 264 seats (Tanzania Bora Initiative 2021). Winning just 4%
of the parliamentary seats, the opposition parties collectively failed to secure
sufficient seats to form the official opposition camp in the National Assembly
(Tanzania Election Watch 2021). The conduct and the delivery of the 2020
Tanzanian elections attracted contradictory conclusions from observer missions.
For example, observers from the East African Community (EAC) and the Southern
African Development Community (SADC) deemed the elections to be generally
credible, while those from the Electoral Institute for Sustainable Democracy in
Africa (EISA) and Tanzania Elections Watch perceived the elections to be marred
by voting irregularities, internet interruptions, arrests, and violence by security
forces both on the Mainland and in Zanzibar, thus neither free nor fair (Tanzania
Election Watch 2021).

Since Tanzania became independent in 1961, men have consistently been
the majority of the directly elected members of the National Assembly (Killian
1996). No women were elected from constituencies during the single party
elections conducted between 1965 and 1980 (TEMCO 2016). The first woman to
win a constituency was in 1985, followed by two more women in 1990 (Killian
1996). This number kept increasing, albeit at a slow pace. Subsequent elections
led to eight women winning constituencies (3.4%) in 1995, twelve (5.3%) in 2000
and seventeen (7.3%) in 2005. In more recent elections, 21 (8.7%) women won
constituencies in 2010, followed by 25 women (9.4%) in 2015. Sixty years after
independence, women in Mainland Tanzania still constitute less than 10% of
the directly-elected parliamentarians. After the 2020 elections and subsequent
by-elections,! women won 26 seats out of 264 seats (9.8%).

The low progression of participation by women in the National Assembly
resulted in the introduction of the Special Seats System (SSS) in 1985 (The
Constitution of United Republic of Tanzania 1977, Article 66-1(b) & 78). The system
was established as part of a global movement for countries to adopt Temporary
Special Measures (TSM) to address the systemic challenges that women face
when accessing decision-making positions (Killian 1996; Makulilo 2009; Meena
et al. 2017). The SSS is constitutionally managed by the National Electoral
Commission (NEC).

Before the introduction of the SSS, women constituted 7.5% of the first
post-independence Tanzanian Parliament (1962-1965). The number remained
below 10% until 1985 (Meena 2009), when the constitutional reform to the 1977
Tanzanian Constitution introduced a parliamentary quota system mandating that

1 There have been two by-elections in Muhamwe and Buhigwe in Kigoma region since the 2020 general
election in Tanzania Mainland and one by-election in Zanzibar. In Tanzania Mainland, the by-election
was undertaken on 16t May 2021, a woman, Frolence Samizi, won in Muhambwe constituency.
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15% of all members of parliament be women.? The influence of the 1995 Beijing
Declaration and Platform for Action (United Nations 1996), which inter alia called
upon states to take steps to achieve equal representation of men and women in
political spaces, occasioned the increase of special seats for women to 20% in 2000
and later to 30% in 2005 (Constitution Article 66-1(b)). Following the government
decision, the number of special seats for women was increased to 40% in 2015
(Interview, Director of Elections, National Electoral Commission, May 2021). With
the introduction of SSS, the number of women in Tanzania’s Parliament increased
to 16.73% after the 1995 election, 21.5% after the 2000 general elections, 30.3%
after the 2005 elections, and 35.85% after the 2010 general elections. The number
increased slightly to 37.2% after the 2015 election and remains at 37.1% after the
2020 general elections (IPU, 2021).

Table 1: Trend of the Number of Women in Parliament 1985-2021

Year Women who won | Women Special | Total Number of | Total Percentage

in constituencies Seats Parliamentarians | of Women in the
Parliament

2020 26 113 393 371

2015 25 113 393 37.2

2010 26 102 357 35.85

2005 17 75 307 30.03

2000 12 48 279 21.51

1995 8 37 269 16.73

1990 2 19 242 8.68

1985 1 22 239 9.62

Source: Parliament of Tanzania; Reports from National Electoral Commission

The SSS has also contributed to a gradual improvement in community perceptions
of the role of women as leaders, and in passing progressive policies and laws
relating to gender, especially in the areas of marriage, sexual offences, education,
labour, land ownership, leadership, elections and political participation. The SSS
has also facilitated women’s nominations in senior political positions and has
inspired many women to consider politics as a career (Lihiru 2019).

2 The proposal was made by the Nyalali Commission — The Presidential Commission on Single Party
or Multiparty System in Tanzania 1992 (Volume 1), Dar es Salaam University Press. The Chairman of
this Commission was the late Chief Justice, Francis L. Nyalali, and hence the commission is popularly
known as the Nyalali Commission. The report was submitted on 17 February 1992.
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The merits and challenges facing the implementation of women’s special
seats in Tanzania are thoroughly documented (Killian 1996; IDEA 2003; Makulilo
2009; Swai et al. 2013; Kairuki; Bjarnegéard & Zetterberg 2016). However, this body
of literature is from the perspective of political science. Despite its usefulness,
such literature does not offer an analysis regarding the compatibility of the SSS’s
national legal framework with the international and regional temporary special
measures’ guiding frameworks; areas of convergence and divergence; and the
implication of the implementation and success of the SSS in the Tanzania. The
status quo leads to an absence of concrete recommendations to the government and
NEC on strategies to align the SSS with the international and regional frameworks,
as well as the objectives for its establishment. Consequently, this gives room to
the emergence of disputes, such as that of Chama cha Demokrasia na Maendeleo
(CHADEMA), the second-largest political party in Tanzania, as explained below.

Since their inception, the implementation of special seats for women has
been tainted with concerns over its rationale, the interests they serve (Makulilo
2009), and the soundness of the mechanisms for obtaining women for special seats
(Killian 1996). Thirty-six years since its introduction, concerns exist as to whether
the implementation of SSS is on track and if it should continue. After the 2020
general election there was further attention to the SSS with a contestation between
the main opposition party CHADEMA, the NEC, and the Speaker of the National
Assembly, over the selection of the 19 CHADEMA women candidates for special
seats. After the vote-counting exercise for the 2020 general election had been
completed, the NEC declared CCM and CHADEMA as the only political parties
qualifying to nominate women for special seats. The NEC apportioned 94 and
19 seats to CCM and CHADEMA respectively, in line with parliamentary votes
obtained by such parties.® While CCM moved swiftly with the submission of the
list of women for special seats to the NEC, * CHADEMA boycotted the process
of submitting their list of women for special seats. CHADEMA claimed that
acceptance of special seats would mean endorsing the manner and the outcome
of the 2020 general election, and principally sanctifying what they perceived
to be a rigged election. While CHADEMA’s national leadership continued to
maintain its public stance, a faction of the CHADEMA's women wing, Baraza la
Wanawake Chadema (BAWACHA), under the leadership of its chairperson, Halima
Mdee, together with 18 other women appeared in the Parliament and took an
oath before the Speaker of Parliament to become special seats parliamentarians.
The CHADEMA central committee’s emergency meeting claimed not to have

3 Inthe 2015 general election, CCM received 66 seats for women special seats while CHADEMA received
37 seats and the CUF received 10 seats.

4 Intotal CCM have 118 women in the 12t Parliament (24 won constituency seats and 94 women special
seats), the largest number since the introduction of multiparty democracy in Tanzania.
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submitted names to NEC, selected, or blessed the swearing in of the 19 women.
The Speaker of Parliament claimed to have administered the oath to the 19
women based on the official notification of declaration received from the NEC.
Similarly, the NEC claimed to have nominated the 19 women from the official
letter submitted by CHADEMA on 19 November 2020. CHADEMA accused
the 19 women of forging party documents, and subsequently stripped them of
leadership positions and expelled them from the party. CHADEMA accorded
the 19 women the right to appeal through intra-party appeal mechanisms if they
felt aggrieved by the expulsion. The women appealed against the party decision,
but months have lapsed without CHADEMA determining the appeal (Interview
with one of the 19 women, 2021).

Article 71 (1)(e) 1997 of the 1977 Constitution provides that ‘a Member of
Parliament shall cease to be a Member of Parliament and shall vacate his seat in
the National Assembly” if, inter alia, he or she ceases to be a member of the party
to which they belonged when elected or appointed to be a Member of Parliament.
Precedent suggests that parliamentarians who were expelled from their parties
were subsequently removed from the National Assembly with immediate effect,
and those who resisted managed to do so with the injunction of the High Court.
The Speaker of the National Assembly, Job Ndugai, however, maintains that
CHADEMA'’s 19 expelled members are still valid MPs and will continue to serve
as such. The Speaker cites patriarchy on the side of CHADEMA and that no official
letter had been received by the National Assembly from CHADEMA regarding
the dismissal of the 19 women.

The CHADEMA special seats saga raises countless questions, calling for in-
depth interrogation of the procedure for selecting women for special seats; the
efficacy and fairness of political parties” internal dispute resolution mechanisms;
the position and autonomy of women’s branches within political parties; the
procedure for the cessation of parliamentary membership; the role of patriarchy;
and how power struggles and the use of government machinery affect women’s
leadership agenda. This article focuses on discussing the legal framework
guiding the selection of women for special seats in Tanzania, its contribution to
the emergence of the CHADEMA women special seats dispute, and other related
challenges resulted from the implementation of women SSS. In doing so, the article
compares the national legal framework governing the nomination of women for
special seats in Tanzania and its practice to international and regional frameworks
in order to draw similarities and differences, and offer recommendations.

The article uses primary qualitative data collected from the Tanzanian
Constitution and election-related legislation to grasp the legal underpinnings
governing the operation of SSS in the country. Moreover, international and
regional conventions, election data, and other secondary sources are studied
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in order to understand the international framework governing the execution
of temporary special measures. Key informant interviews and focus group
discussions conducted between 2019 and 2021 with the Association of Local
Government Authorities (ALAT),?> Association of Women in Local Government,®
Tanzania Women Parliamentary Group (TWPG),” political parties, and other
practitioners, provided insights on practical aspects and challenges related to the
implementation of the women’s special seats system in Tanzania.

THE INTERNATIONAL STANDARDS FOR IMPLEMENTING
SPECIAL SEATS FOR WOMEN

The Special Seats System (SSS) in Tanzania draws its legal roots from Article 4(1)
of the Convention on the Elimination of All Forms of Discrimination against
Women (CEDAW) and Article 9 of the Protocol to the African Charter on Human and
Peoples’ Rights on the Rights of Women in Africa (Maputo Protocol). Tanzania ratified
both CEDAW and the Maputo Protocol in 1986 and 2007 respectively with no
reservation. Article 4 of CEDAW states that:

Adoption by States Parties of temporary special measures aimed at
accelerating de facto equality between men and women shall not be
considered discrimination as defined in the present Convention, but
shall in no way entail as a consequence the maintenance of unequal
or separate standards; these measures shall be discontinued when the
objectives of equality of opportunity and treatment have been achieved.

The framing of Article 4 of CEDAW encourages the use of temporary special
measures in order to give full effect to Article 7 of the Convention which requires
states parties to take appropriate measures to eliminate discrimination against
women in political and public life (CEDAW, 1979).

Similarly, Article 9 of the Maputo Protocol states that:

States Parties shall take specific positive action to promote participative
governance and the equal participation of women in the political life of
their countries through affirmative action, enabling national legislation

5 The Association of Local Government Authorities of Tanzania (ALAT) is the national local government
association whose role is promoting and sustaining the goals and ideals of decentralization, available
at http:/ /alat.or.tz/.

6 Popularly known as Wanawake wa Serikali za Mitaa (WASEMI), it is an association of women working
in local government councils to advance women issues in local government.

7 A cross-party women'’s parliamentary caucus, working to advance gender equality in the National
Assembly in Tanzania.
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and other measures to ensure that: a) women participate without any
discrimination in all elections; b) women are represented equally at
all levels with men in all electoral processes; and ¢) women are equal
partners with men at all levels of development and implementation
of state policies and development programmes.

Articles 4 of CEDAW and 9 of the Maputo Protocol describe criteria for
implementing temporary special measures by member states, including the
need for the adopted measure to accelerate the realisation of de facto equality
between men and women, not to be regarded as discrimination, not to maintain
unequal or separate standards, and to be discontinued when the goal of equality
of opportunity and treatment has been achieved (CEDAW 2007).

CEDAW expounds the criteria for operating temporary special measures
through its General Recommendation No. 25, Article 4, 30th Session, 2004. The
recommendation calls on member states to ensure that the legislation providing
for temporary special measures gives detailed guidance and justification of
measure adopted (ibid.). Countries are similarly required to implement plans with
clear goals, targets, and steps for women to access such measures in line with
respective electoral systems. The recommendation further calls for the institution,
implementation, and monitoring of long-term measures for men and women to
equally access decision-making positions to accompany the adopted form of
temporary special measure. Generally, a country’s governing legal framework
for temporary special measures must provide answers to questions such as: how
would women be nominated to such seats; what would their constituencies be;
what would women do on reserved seats; and how would their positions differ
from and relate to constituency MPs (UNDP, 2015). Owing to their important
role in accessing political decision-making roles, member-states are required to
institutionalise clear guidelines for the political parties’ nomination of women for
any form of the adopted temporary special measure. Successful implementation
of any form of temporary special measure, including SSS, is dependent on how
a country complies with the established criteria listed above.

COMPATIBILITY OF TANZANIA’S SPECIAL SEATS SYSTEM WITH
INTERNATIONAL STANDARDS

In Tanzania, the procedure for implementing the women'’s special seats system
is not centrally established, but can be deduced from Articles 66(b), 67, 78 and
81 of the 1977 Constitution of the United Republic of Tanzania, and Section 86A
of the National Election Act.® The legal framework requires not less than 30%

8 Cap 343 R:E 2012.
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(currently increased to 40%) of all categories of members of parliament to be
designated for women through the SSS. Women are nominated by political parties
which contest for election and obtain at least 5% of the total valid votes cast for
parliamentary seats (The Constitution of United Republic of Tanzania, Article 78).
The qualifying political parties propose and submit the names of eligible women
candidates arranged in order of preference to the NEC. The NEC, in accordance
with the proportion of votes obtained by each party and the order of preference
proposed, then declares such number of women as parliamentarians for women
special seats. Finally, the NEC sends a notification declaring the women for special
seats to the Speaker of the National Assembly and to the secretary-generals of
the respective political parties.

Apart from the content of Articles 66, 67 and 78 of the 1977 Constitution, and
section 86A of National Election Act, no further procedure for implementing the
women’s special seats system, including the selection modality, is provided (Swai
et al. 2013). Nevertheless, Article 81 of the 1977 Tanzanian Constitution directs
the NEC to make provisions specifying the procedure to be followed by political
parties for the purpose of electing and proposing the names of women special
seats MPs. Despite this requirement, the NEC has not provided such guidance to
political parties on the procedure for selecting women for special seats as required
by Article 81 of the 1977 Constitution. The NEC has left the matter to political
parties to use their discretion and designate their own procedure to nominate
women for special seats (Meena et al. 2017). The NEC only calls, receives, declares,
and submits the names of women special seats to the Parliament and replaces them
as need be in line with Articles 66, 67 and 78, completely overlooking Article 81.

Equally, in 2020, political parties invoked their internal mechanisms to
nominate women for special seats. Most political parties delegated and/or
purported to delegate the role of nominating women for special seats to the
political parties” women'’s wings. A faction of the 19-strong BAWACHA women
claims to have been more systematic in undertaking the women special seats
nomination exercise for the 2020 general election compared to previous elections
in 2010 and 2015 (interview with one of the women'’s special seats parliamentarians
in May 2021). The process started from districts to regions and then to national
levels, birthing a secretly-kept list of women nominated for special seats waiting
final endorsement by the Party. After the NEC declared that CHADEMA had
passed the 5% mark and was eligible for 19 parliamentary special seats for
women, criteria were set for ranking the nominees. Given the small number
of special seats obtained, preference was given to women who had contested
and lost in constituencies, and those from the BAWACHA leadership (ibid.).
Respondents amongst the 19 women claim that the CHADEMA special seats
dispute goes beyond the public statement that the party had boycotted the seats



110 DOI: 10.20940/JAE/2021/v20i2a6 JOURNAL OF AFRICAN ELECTIONS

due to malpractices in the 2020 general election. According to them, the internal
dispute started when a faction of CHADEMA national leadership disregarded
the list that BAWACHA had worked on for months so as to provide room for
new women, and/or women below the 19 cut-off point to fill the positions. They
argue that BAWACHA national leadership’s unwavering stand in defence of the
list fueled the dispute and divided the national leadership into those against
and those in support of the BAWACHA move, with the latter facilitating the
eventual signing and delivery of the list to the NEC (Interview with a respondent
from the disputed 19-CHADEMA women special seats parliamentarians, May
2021). In addition, some of the 19 women view the public stance of CHADEMA's
national leadership regarding boycotting special seats as unconstitutional,
since the seats are constitutionally established for the benefit of all women
whose political party obtains 5% and above of the parliamentary votes. They
argue that since the introduction of multi-party elections, CHADEMA has
never accepted the election results, but still those who won the seats and the
respective number of women special seats were not prohibited from taking the
oath and/or undertaking parliamentary roles. Concerns about the composition
and fairness of CHADEMA's internal dispute resolution mechanisms were also
raised, with the 19 women citing months of no action since lodging their appeal
in December 2020. They further argue that the decision to boycott special seats
was not inclusive of the views or the interest of the women’s wing, citing the
party’s consistent practice of overlooking and undermining the wing (ibid.). On
the other hand, a respondent from CHADEMA's national leadership claimed to
have communicated its decision to boycott participation in Parliament through
special seats early enough, both internally and externally (Interview with Reginald
Munisi, CHADEMA's Director of Election Strategy and Organization, 2020).
BAWACHA is perceived as a semi-autonomous department which has to conform
to the party’s stand, regardless of the circumstances. CHADEMA claims not to
have simply boycotted the special seats, but also TZS 109 million party subsidy
per month and all elections until there is assurance of an independent electoral
commission to deliver the elections. The CHADEMA national leadership perceived
the special seats dispute as a continuation of the late President Magufuli’s plans
to weaken the opposition parties (ibid. 2020). The respondent blames the state
for using its institutions to legitimise the controversial 2020 elections in the eyes
of the national and international community. The state is condemned for the
interference and disruption of the intra-party special seats nomination process,
stealing the election, and for harassing the party since 2016 (ibid.). The respondent
further accused the 19 women of being greedy, forging party documents, and
going against party directives. CHADEMA condemns the presence of 19 women
in Parliament, including their reference as the CHADEMA’s MPs, since their
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dismissal from the party. The respondent further submitted that, over the years,
the increase of CHADEMA's constituency and special seats parliamentarians
has been significant, with the exception of what they referred to as ‘the stolen
2020 elections’”. CHADEMA had four MPs in 1995, three from constituencies and
one from women special seats. The number increased to five in 2000, with four
parliamentarians winning constituencies and one obtained through special seats.
In 2005, CHADEMA won five constituency seats and six special seats. In 2015, the
party exponentially increased its dominance by winning 35 constituency seats
and 37 special seats. Only one female from CHADEMA won a constituency in
2010, a number that increased to six in the 2015 general election and dropped
to one after the 2020 general election (Munisi 2020). According to CHADEMA,
the 2020 general election swept away the gains accumulated through the past
elections. The party won only one constituency seat and is questioning how one
seat would translate to 19 special seats.

On the side of the NEC, the respondent submitted that the Commission duly
received the letter and list of names for women special seats from CHADEMA,
from which the 19 women were declared to be parliamentarians. The declaration
form was duly transmitted to the Speaker of the National Parliament who then
administered the oath to the 19 women (NEC official, 2021). The respondent
admitted oversight of Article 81 of the Constitution, agreeing that common and
transparent guidelines are paramount in avoiding similar disputes in future.

ANALYSIS

In the absence of a clear, transparent, and uniform modality for the selection
of women to special seats by the political parties, it is difficult to discern who
is honest: the 19 women (who argue that the list was duly signed, endorsed,
approved, and submitted to the NEC by CHADEMA), CHADEMA national
leadership (who vehemently deny submitting a list of women for special seats),
and the NEC (which has confirmed having received the official letter and list
from CHADEMA). CHADEMA claims that nomination of women to special seats
through political parties’” own internal mechanisms respects the autonomy of
political parties, and is similar to the basic procedure for nominating candidates
for constituencies in which intraparty procedure, customs and traditions apply
(Munisi 2020). It is however noted that the aspirants nominated by the political
parties do not automatically become candidates; they pass another level of
scrutiny at NEC level. The election laws require the NEC to have a final check of
the nominated candidates in line with legally-established criteria, a procedure
thatis not applied to special seats. CEDAW (2004) advises that, owing to a specific
purpose that the special seats serve, the patriarchal nature of political parties, and
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their imperative role in accessing political decision-making roles, a clear procedure
must be put in place to guide the political parties’ nomination of women to any
form of the adopted temporary special measure.

The self-made procedures used for the selection of women special seats
by political parties are vaguely known by their members and largely unknown
by outsiders. Literature suggests that due to the absence of uniform guidelines
from the NEC, political parties have adopted special seats selection procedures
that serve the objective of maximising political power rather than promoting the
gender equality agenda (Bjarnegard & Zetterberg 2016). Parties” internal special
seats nomination and the endorsement stages have been accused of nepotism,
favoritism, and corruption — including sexual corruption (Swai et al. 2013). This
is evidenced by the fact that, despite the nomination process being undertaken
by women’s wings, party organs such as the central or executive committee
retain the final say on who is on the final list, including the order of preference
(Bjarnegdrd & Zetterberg 2016). Even though Article 78(1) of the 1977 Constitution
suggests that the names of women special MPs should be taken to the NEC after
the declaration of election results, political parties have been submitting these lists
before or after the elections. They also retain the freedom to change the lists and/
or order of preference at any time before the NEC declares the names (interview
with high-ranking NEC official, June 2021). There is also no transparent mode of
submitting the political parties’ lists of women for special seats to the NEC. The
blurred nomination process of women special seats at party level and subsequent
submission of the list at NEC level does little to erase concerns as to whether the
names of the 19 women were legitimately or illegitimately obtained and submitted
to NEC. None of the explanations from the 19 women themselves, or the NEC,
the National Assembly, and/or CHADEMA, could expunge the confusion. The
only way this dispute could have been either avoided or rationalised was if the
NEC had had a clear, transparent, and uniform mechanism for political parties
to nominate women to special seats, and transmit the names to the commission,
a responsibility it has under Article 81 of the 1977 Constitution.

Besides the CHADEMA dispute, the absence of uniform NEC guidelines
for the selection of women'’s special seats by political parties has resulted in
ways of implementing SSS that are incompatible with both their objectives and
international standards governing their operation under Articles 4 of CEDAW
and 9 of the Maputo Protocol, as follows:

The absence of common guidelines has led to a situation where there is
no room for the public to be involved in the nomination of women for special
seats. The disconnection between the women special seats MPs and members
of the public has raised concerns about whether party processes bring about
authentic women'’s voices and substantive representation of women’s issues to the
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Parliament, or whether women are simply used politically to further the interests
of their political parties. Accordingly, the public debate on women'’s special seats
is often controversial and demeaning. The fact that special seats give women an
advantage over men in circumventing the cultural, financial and political barriers
that exist for women in the electoral process, has led to arguments that the seats
are not merit-based overlooking its affirmative action purpose. There is also the
view that taxpayers’ money being used to pay the 113 women with special seats
could have been directed to better use (Swai et al. 2013). Lack of connection with
voters denies the women special seats electability status, consequently affecting
their acceptance by voters, and limiting their willingness to transition from
women’s special seats to constituencies.

The existence of women'’s special seats which are not elected by citizens
complicates the accountability of these seats. There is no established mechanism
to allow women and/or the public to hold women'’s special seats representatives
accountable for their action or lack of action. Since these special seats are
nominated by political parties, the constituency for the seats is automatically
deemed to be the political parties and the women’s wings (Bjarnegérd & Zetterberg
2016). Under the CCM, for example, the women'’s special seats representatives
are supposed to submit monthly progress reports to the headquarters of Umoja
wa Wanawake wa Tanzania, the CCM’s national women'’s organisation, according
to an interview with CCM Special Seats MP in 2021. Women’s special seats
representatives work to embrace the interests of the political wings even when
such interests are incompatible with women or general public interests, according
to an interview with WASEMI in 2019. Given that the CCM gets the lion’s share
of the total number of available special seats, women candidates for special seats
under the CCM are selected to represent regions, institutions and/or special
groups. Because the main opposition political parties such as CHADEMA and
the Civic United Front receive a small share of the special seats, the practice of
allocating women special seats by regions is inconsistently practised and is still
in its infancy. In these political parties, women'’s special seats representatives are
deemed to be working for all Tanzanians across all national issues (Bjarnegard &
Zetterberg, 2016). Making women'’s special seats representatives responsible for
large areas such as a region or a nation makes it difficult for these representatives
to engage in any meaningful way, demonstrate tangible results, and build the
electorate support required to run for a constituency.

The lack of attachment to a geographical area and absence of people-based
accountability for women'’s special seats has attracted financial discrimination
against these seats. This is contrary to Articles 1 and 4 of CEDAW and Article 9
of the Maputo Protocol, which require the adopted form of temporary special
measure not to further discriminate against women. In Tanzania, members of
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parliament elected from the constituency receive a Constituency Development
Fund (CDF) of about 40,000,000 TZS per annum for development activities at
constituency level. By law they are recognised as members of parliament, but
women in the special seats receive no CDF funding due to the presumption
that they do not represent constituencies (Constituencies Development Catalyst
Fund Act, Act No 16 of 2009). Although women special seats MPs are deemed to
represent women'’s interests across the nation, such interests are not perceived as
a constituency worthy of CDF funds to cater for their unique needs. This implies
that women special seats representatives are supposed to use their salaries or raise
funds to undertake any meaningful development projects in their area. In the
CCM, for example, women special seats representatives are supposed to contribute
to social service improvement initiatives in their regions from their salaries and
upkeep (subsistence and transport) allowance (Interview with CCM special seats
MP, April 2021). Similarly, in CHADEMA between 2015 and 2020, more than TZS
one million was deducted from the women special seats MPs monthly salary to
contribute to party building activities, according to an interview with CHADEMA
Special Seats MP (2015-2020) in April 2021. Denying CDF to women special seats
MPs is contrary to Article 4 of CEDAW, which requires a temporary special
measure not to maintain separate standards among MPs. On the other hand,
undertaking projects in constituencies even with their own funding comes with
challenges for women special seats MPs. Constituency MPs dislike having women
special seats MPs engage in and /or undertake any development activities in their
constituencies. These MPs are concerned that women special seats representatives
might leverage their constituencies, build themselves politically and take over
the constituency in future elections (Interview with Special Seats MP from CCM,
in April 2021). Other constituency MPs insist that women special seats MPs ask
for permission before visiting and/or undertaking any engagement with the
electorate in their constituencies (ibid.). This practice widens the gap between
these MPs and the electorate and poses serious questions about how special seats
MPs are accepted, appreciated by the voters, and transition to constituency seats
(Swai et al. 2013).

The absence of guidance from the NEC on the implementation of women'’s
special seats has also led to several practices that marginalise, discriminate
against, and limit the full potential of women’s special seats representatives
against Article 4 of CEDAW. For example, women in special seats do not qualify to
become prime minister as only elected members of parliament are eligible for the
premier position (Article 51(2) of the Constitution of United Republic of Tanzania).
In the local government authorities and councils — one of the main incubation
platforms for women’s careers in politics — there are guidelines and practices
that prohibit special seats councillors to be members of the local governments’
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ethics committee (Interview with women councilors from the Association of
Local Authorities, Tanzania, May 2019). Even in those committees where special
seats women can be members, such as the committees on HIV/AIDS, Social
Services, and Planning, women holders of special seats are not allowed to chair
such committees. There are also guidelines and practices depriving special seats
councillors from becoming mayors, deputy mayors, and chairpersons of districts,
municipalities and city councils (ibid.). In some wards, special seats councillors
are not allowed to chair ward development committees (WDCs) meetings even
when an elected councillor is absent. The ward leaders and members would prefer
that a village or street chairperson to act as a WDC chair rather than a special seat
councillor (ibid.). Limiting positions and resources that women special seats MPs
(and councillors) can hold, access or receive, indicates outright marginalisation
and discrimination of the women in such seats, contrary to Article 4 of CEDAW.

Finally, the absence of NEC guidelines on the management of special seats
means the absence of long-term plans to complement the special seats system and
level the political playing field. Temporary special measures are supposed to be
used in the short term and as a catalyst to kick-start access to decision-making
processes, while longer-term efforts are laid to create a sustainable, level playing
field for women to transition to competitive seats. Article 4 of CEDAW requires
the existence of special seats in the country to be temporary in nature, depending
on the country’s context, and the level of past inequality and discrimination
against women. This means that it is possible for a temporary special measure to
apply for a long period of time. According to the United Nations Convention on the
Elimination of All Forms of Discrimination against Women (General Recommendation
no. 25, Article 4, paragraph 1 (2004)), countries are supposed to ensure that they
do not eradicate the adopted measure prematurely, but such measures should
not continue to exist indefinitely.

The projected timeframe in which temporary special measures can exist must
be informed by an implementation plan that should contain clear goals, targets,
expected outputs and outcomes, and an evaluation plan to trace progress and
make the required adjustments along the way. Thirty-six years since special seats
were introduced in Tanzania in 1985, the NEC has not in itself and/or through
stakeholders come up with its implementation and evaluation framework to track
progress and determine for how long these seats should be continued, and when
they should be paused and/or replaced by other mechanisms.

The absence of long-term plans is also evident in the absence of term limits
for women serving in the special seats. The 1977 Constitution, electoral laws, and
the NEC do not provide for a timeframe for an individual woman to serve in
special seats. One woman can legally serve on a special seat endlessly, contrary
to the intention of the special seats which is to develop the political capacities
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of many women who will afterwards transition to compete in constituencies.”

The absence of term limits has slowed down the rate at which the special seats
system contributes to the realisation of equal representation by men and women
in the political decision-making process. For example, since their establishment,
special seats have at most facilitated only 9.8% of women to win constituencies
(in the 2020 general election). When one woman stays in a special seat for a long
time, she blocks both her chance to transition to a constituency seat and the
opportunity for other women to obtain a special seat, gain political experience,
and later also transition to constituencies. The transition to competitive seats is
also affected by the unintended consequences of the special seats system. Working
on the assumption that women already have representation through special seats,
the political parties are reluctant to field women as candidates. Women with the
potential to compete for constituency seats are discouraged with the promise of
being given special seats (Meena et al. 2017). This bias is also carried by some
of the male candidates; when they vie against female candidates, they tell the
voters to refrain from voting for a woman candidate because she is greedy to
even consider contesting for competitive seats instead of competing for special
seats positions, which are her rightful place (Lihiru, 2019).

The period between 2011 and 2014 witnessed the constitutional reform
process which, among other things, proposed the eradication of women'’s special
seats and the introduction of an equality-based representation of men and women
in the Parliament under Article 124(4) of the 2014 Proposed Constitution.!?Although
this article is celebrated by many women’s rights advocates, it also has many
shortcomings. Its applications are restricted to parliamentary level, overlooking
other arms of the state and institutions, and does not contain a modality for
implementation.!! Also, at present Article 124(4) is vague and therefore prone to
manipulation. The referendum for the proposed constitution was indefinitely
postponed by the late President of Tanzania, John Pombe Magufuli, who stated
on a number of occasions that constitution-making was the least of his priorities
(Lihiru 2019). The sixth president, Samia Suluhu Hassan, also hinted that those
who need a revival of the constitution review process should be patient. The
revival of constitutional reforms in Tanzania should ensure that Article 124(4)
of the proposed constitution is reframed and is clear on how women will access
electoral and political decision-making roles across the board.

9 Ummy Mwalimu, the current Minister of State in the Vice President’s Office (Union and Environment),
served in special seats for ten years before she competed through Tanga Urban constituency in 2020.
10 Article 124(4) simply provides that, ‘the basis of composition of the Parliament shall be equal
representation of female and male parliamentarians.’
11 Article 124 (4) is silent on the modalities for attainment of equal representation but obliges the
Parliament, under Article 124 (6), to enact legislation to classify the procedure of implementation of
Article 124.
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CONCLUSION AND RECOMMENDATIONS

The CHADEMA fracas provided a glimpse of the challenges facing the imple-
mentation of the women’s special seats system in Tanzania. This special seats
system has existed for 36 years without an implementation plan and with no
common guidelines for political parties on how to select women for special seats.
The status quo has brought about ways of implementing the SSS that have the
effect of ridiculing and watering down the good intentions with which these
special seats were introduced. The challenges are largely avoidable. The NEC
has to move beyond confining its special seats management role from Articles
66 and 78 of the 1977 Constitution and pick up its substantive role under Article
81 of the Constitution.

CEDAW requires member state to ensure that any form of the adopted TSM,
together with its action plans, be designed, applied, monitored and evaluated over
time within the specific national context and against the objectives and outcomes
they intend to attain. CEDAW calls on state parties to ensure that women, civil
society in general and political parties in particular have a role in the design,
implementation, monitoring, and evaluation of the adopted TSM (CEDAW, 2004).
Three-and-a-half decades since the introduction of the special seats system in
Tanzania calls for the system to be nationally evaluated to determine the progress,
challenges, and what is needed for the seats to yield the desired results. The
evaluation should also look at the suitability of the name ‘special seats. CEDAW
advises state parties to adhere to the terminology ‘temporary special measures’
to avoid confusion, live up to the expected objectives and results, and keep actors
alert on the temporary nature of the adopted TSM. Further, the evaluation should
look at the suitability of the NEC to manage women’s special seats.

CEDAW advises that the responsibility for designing, implementing,
monitoring, evaluating, and enforcing any form of TSM is to be vested in existing
or planned national institutions. These include women’s ministries, women’s
departments within ministries, presidential offices, ombudspersons, tribunals, or
other entities of a public or private nature with the requisite mandate. The NEC'’s
massive and complex responsibility to manage the elections has unfortunately
not availed it of adequate time and interest to effectively manage the women'’s
special seats system. Thirty-six years since its establishment, no special seats
guidelines have been put in place and no evaluation has been conducted to
track the progress, challenges, and necessary realignment (CEDAW 1989). After
the evaluation process, the NEC together with stakeholders should create a
framework for the implementation of the special seats system. The framework
should bring home the locally based rationale for women'’s special seats in line
with international instruments such as CEDAW, the Maputo Protocol, and the
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Beijing Platform for Action. The locally based rationale for the special seats system
should be well articulated, packaged and communicated to the people so that the
seats are viewed as a local agenda serving the local purpose of improving the
political situation of local women in the country. The framework should contain
accountability measures for the relevant actors responsible for implementation
of the special seats system (CEDAW, 1979 Article 2). Importantly, the framework
must encompass common guidelines for the selection of women’s special seats by
political parties in line with the requirements in Article 81 of the 1977 Constitution.
The common guidelines should provide guidance on term-limits for serving on
special seats; the diversity of women selected for special seats; the geographical
locations women special seats will represent; citizens” involvement in voting for
women’s special seats; and the country’s long-term plans to level the political
playing field for men and women, equally, to participate and win elections. The
framework should also portray linkages and relationships between the special
seats system and the country’s long-term plans to level the political playing field
to enable women eventually to contest and win elections. The long-term measures
should include review of the constitution, electoral laws and those governing the
operation of political parties to allow independent candidates, as per the 2020
directive from the African Court on Human and Peoples Rights (Makulilo 2017);
and the adoption of an equality-based first-past-the-post (FPTP) or proportional
representation (PR) electoral system.
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ABSTRACT

This article discusses electoral reforms and the use of digital technologies
for voter participation in South Africa. The study employed focus group
discussions and in-depth interviews through semi-structured questions
to engage with voters and politicians. Informed by theories on politics and
technology, the articles notes that the current electoral system has advantages
and disadvantages, though it can be enhanced by the inclusion of a mixed
proportional or constituency-based electoral system whereby voters elect
political party candidates or independent candidates to represent their
constituencies. The article argues that digital technologies alone cannot
enhance voter participation without electoral policies that promote voter
participation in the candidate selection processes for provincial and national
elections. The article further highlights the fact that the use of digital
technologies and a mixed electoral system are desirable for maximum citizen
participation in national and provincial elections. However, some political
parties enjoying dominance in the multi-party democracy might perceive
reform as unfavourable. The article concludes that consensus and political
will are fundamental to harness all progressive electoral reforms and digital
tools for sustainable democracy.

Keywords: proportional representation (PR), mixed electoral system, voter
participation, independent candidates, multi-party democracy, digital technologies

INTRODUCTION

This article joins the ongoing debate on electoral policy reforms and voter
participation in South Africa. In 2020, the New Nation Movement (NNM)
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challenged the Constitutional Court of South Africa to review Electoral Act
73 of 1998 which allows only political parties, not independent candidates, to
contest for elections. The current Electoral Act permits political parties to contest
for elections at provincial and national level and states that a person ceases to
be a member of the National Assembly if he or she loses party membership. In
response to the court challenge by the NNV, in June 2020 the Constitutional Court
declared the Electoral Act unconstitutional and passed judgement that Parliament
should amend the Act to allow independent candidates run for provincial and
national elections. The Constitutional Court, therefore, gave Parliament a two-
year period to amend the Electoral Act and grant individuals the right to contest
as independent candidates. William Gumede (2020b) asserts that the decision
by the Constitutional Court paves the way for larger policy changes, directly or
indirectly, to the country’s electoral system. This may bring back the accountability
currently lacking in South Africa’s elective system.

Party identification had been viewed as stabilising voting patterns for the
individual and the party system (Dalton 2014, p. 194); but scholars argue that
the 2019 general elections reflected a loss of citizen trust in political institutions
(Gumede 2020b; Schulz-Herzenberg 2019). Schulz-Herzenberg (2019, p. 462)
argues that there has been a decline of partisanship in South Africa in the years
prior to the 2019 general elections, reflecting that party ‘identification had begun
to respond to more immediate environmental factors’. Thus, there has been a
rise of citizen displeasure with unresponsive and unaccountable democratic
institutions and even the electoral system itself. This study follows up on the
current debate by shining a light on the electoral reforms and use of technology
to enhance voter participation, accountability and responsibility of democratic
institutions in South Africa. The study analyses the electoral reforms and digital
technologies suggested by political analysts and other politicians, and whether
they can improve democracy in South Africa.

SOUTH AFRICA’S ELECTORAL SYSTEM

Since 1994, scholars have been debating the stability of multi-party competition
in South Africa, noting the imbalanced partisan competition, racial cleavages and
dominance of the ruling party African National Congress (ANC) (Southall 1998;
Friedman 1999; Mattes & Gyimah-Boadi 2005). In 1993, the interim constitution
proposed a system of proportional representation (PR) whereby a political party
(not candidates) gains a number of seats in proportion to the number of votes it
receives. By proposing PR, the interim constitution of 1993 aimed at multiparty
politics with many political parties participating in the election system (Friedman
1999). The 1993 proportional representation of the interim constitution was meant



122 DOI: 10.20940/JAE/2021/v20i2a7 JOURNAL OF AFRICAN ELECTIONS

to promote a governmental of national unity at both provincial and national level
for a period of five years, whereby any party with five seats would be considered
in the power-sharing bloc, those securing 5% of national vote would get a cabinet
position and a party with 20% of the national vote would participate in nominating
the country’s deputy president (Gumede 2020Db).

The interim constitution of 1993 was abandoned in 1996, prior to the 1999
elections which used the national list system of proportional representation,
omitting the power-sharing agreement of the 1993 Constitution. The national
list system of proportional representation has no fixed proportion of the total
number of votes or threshold required for parties to gain representation in
national or provincial legislatures (EISA 2019). Thus, the population figures for
each of South Africa’s nine provinces determine the number of representatives
per multi-member constituency. Regional or provincial representatives elected
proportionally from each province occupy 50% (200) of the seats in the National
Assembly (Gumede 2020b). The other 50% (200) of the provincial representatives
(national list seats) are for overall proportionality.

In 1996, democratic South Africa adopted Section 4(1) of the Act (No. 108
of 1996) which states that the National Assembly should have not less than 350
members or more than 400 members population size of each province. The
1996 Constitution states that it is the responsibility of Parliament to amend the
Electoral Act. Gumede (2020b) argues that though proportional representation is
emphasised, the current constitution is unclear about the kind of proportionality
because both national and provincial elections have a closed party-list electoral
system. This is the current argument about South Africa’s electoral system, that
parties choose candidates without voters’ input. Voters simply vote into power
the party which consequently chooses candidates to occupy the seats. This
is viewed as closed party-list system because candidates are drawn from the
party’s compiled list. Gumede (2005) argues that ‘parties often foist their selected
candidates on to constituencies where the residents do not know them, and they
do not know the residents’. Often candidates are selected based on their loyalty
to the party and leader, rather than on competence or talent and this undermines
effective democracy by overlooking factors such as competitiveness, equality,
responsiveness, and accountability (Lipset 1983; Horowitz 1985; Dahl 1989).

At local government level, however, South Africa uses a mixed electoral
system whereby half the councillors are elected at ward level through local or
constituency representation, while the other half comes from the closed-party
list proportional representation (PR) system. The party still controls who should
be on the list of candidates, for example in 2016 ANC released the names of their
mayoral candidates after the elections, and the electorate had no idea who they
were electing as city mayors (Gumede 2020b).
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The advantage of the PR system is that it is considered an effective and
productive reduction of parties with large majorities, enabling the inclusivity of
all political parties regardless of their numbers (Pukelsheim 2014). This inclusion
of many political parties does promote political diversity and representation, as
every vote counts. The PR system has been viewed as fairer because it also uses
the largest-remainder method whereby surplus seats are apportioned according
to the number of votes. From 1993, during the transitional period of anti-apartheid
movements to the non-racial, democratic elections on 27 April 1994 (Booysen &
Masterson 2009), the PR system was instrumental in discouraging political conflict
or violence. Voters are therefore familiar with a PR system enabling even minority
parties to secure seats (EISA 2019). Voters’ political choice is guaranteed through
a diversity of political parties reflecting a demographic and ethnicity diversity.
In a nutshell the PR system is viewed as easier to run where all votes count and
are equal (Pukelsheim, 2014).

The disadvantage of the current South African electoral system is that it
has not been able to bring about accountability regardless of its proportional
representation of political parties. As a result, there have been ‘higher abstentions,
individual level vote shifts, vote splitting, and later-than-usual vote decisions’
as evidence of a decline in partisan loyalties (Schulz-Herzenberg 2019, p. 463).
Schulz-Herzenberg (ibid.) goes on to say that ‘the overall effect of weakening
partisanship increased the fluidity of voting behaviour, and in turn, increased the
unpredictability of the 2019 electoral outcomes’. The other drawback of the current
electoral system is that the closed party list system has been viewed as alienating
voter participation. Since the party selects its own candidates, this is therefore
at the party’s discretion rather than that of the voter. Gumede (2020b) views the
closed party list as undermining participatory democracy. The participation of
voters as citizens is limited only to party selection and does not include candidate
selection. Voters are also not involved in selecting the internal candidates or the
closed party list, hence are also limited in selecting a presidential candidate. They
only vote for a presidential candidate enlisted by political parties, and parties are
responsible for the candidate selection, and can even enlist corrupt candidates
(Gumede 2020Db).

In other words, the party leaders are responsible for electing Members
of Parliament (MPs), hence promoting party allegiance with less public
accountability. South Africa has witnessed voter dissatisfaction after elections,
evidenced by street protests and violence. Thus the ‘the erosion of party ties has
obvious and predictable effects on electoral behaviour’ (Dalton 2014, p. 197). Large
number of voters, including young people, have taken to protesting on social
media and some have stayed away from political participation, resulting in an
increasingly low voter turnout (EISA 2019). Also, there has been a rise in extra
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parliamentary political activities based on racial conflicts and class struggles
(Gumede 2015). This study therefore puts into perspective the requisite electoral
reforms and other technological preferences needed to boost political participation
and voter confidence in the electoral system.

Proposed Electoral Reforms and Digital Technologies for Voter Participation

Electoral reforms or the application of digital technologies should bring about
solutions where challenges have been experienced in previous elections.
Challenges in South Africa’s previous elections range from the facilitation of the
election process at polling stations, the quality of the electoral infrastructure,
training or education of election officials, logistics of delivering ballot boxes or
other election material, and the challenges of the current electoral system itself
(EISA 2019).

Firstly, the electoral system, which is subject to more parliamentary
deliberation and the amendment of the Electoral Act, is found to exclude citizens
from participating in national and provincial elections. Thus, political analysts
advocate for voter involvement in decision-making such as the direct nomination
of candidates rather than a closed party list. Gumede (2020b) mentions that the
recall of incompetent party representatives must be made by not only by the
parties but also by the voters who elected the representative; and there must
be the means for voters to determine their own development and participation
in politics beyond formal national and provincial elections. The amendment of
the electoral system must also allow voters to elect independent or non-partisan
candidates to cabinet, and facilitate an internal democracy inclusive of all races
and demographics, with religious and ethnic diversity (Gumede 2020b). Gumede
(2020Db) calls for an innovative electoral process whereby voters will participate
with ease and could even express themselves if unhappy with all the political
parties contesting. He opines that the ballot box must have an extra ticking box
where voters would be able to indicate if they were unhappy with all the parties
contesting and thus cannot vote, rather than have a silent, low voter turnout.

Secondly, it involves the election process, the voting and counting of votes.
The national population has expanded due to the increase of youthful voters, and
they form a significant proportion of the electorate that implicates South Africa’s
aggregate turnout rates (Schulz-Herzenberg 2019; Seekings 2014). EISA’s election
observer mission in 2014 also highlighted a 95% increase of registered voters,
and they therefore recommended that the IEC should consider increasing the
number of polling stations to meet the increasing number of registered voters
per each election cycle (EISA 2014). In the 2014 elections, the Constitutional Court
ended up passing the judgement that IEC voter addresses must be recorded on
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the voters’ roll to avoid bussing voters from one municipality to another. Reports
from election observer teams highlighted several challenges, such as the bussing
of voters into other municipalities, the late provision by the Independent Electoral
Commission (IEC) of the voters’ roll, and election-related violence (EISA 2014).
For instance, the EISA observer mission in the 2014 elections witnessed the late
delivery of voting material experienced at some polling stations, and election
violence in parts of KwaZulu-Natal (EISA 2019).

In 2019, the EISA report showed that some polling substations used for
national and provincial elections had long, slow-moving queues and the zip-zip
machines malfunctioned, resulting in election officials opting for the manual,
hard copy of the voters’ roll. The counting of special votes was also problematic
where election material was found not sealed nor arranged properly, for example
in Dihlabeng Maluti Hoogland School, thus party agents became involved by
reminding officials to count the votes. The other challenge observed by the EISA
EOM was that vote counting was lengthy, with allegations of multiple voting
where the indelible ink was easily removed by voters. To mitigate alleged double
voting, the EISA report (2019, p.11) recommended ‘a harmonised digital voter
register to ensure that the zip-zip machines can be used to track persons who
have already cast their ballot and serve the purpose of a double check alongside
the hard copy registers’. The report also suggested proper planning of sub-stations
to manage the number of voters as well as vote counting.

This study therefore considers the perspectives of political analysts, as
demonstrated by the literature, in relation to the views of voters and politicians
on electoral reforms and the use of digital technologies for voter participation.

THEORETICAL PERSPECTIVE
Political Participation and Digital Technologies

Theorising democratic participation using electoral policies or digital technologies
has been difficult, especially in Africa where there are specific political contexts.
Some studies show that digital technologies can enhance democracy through
fair media coverage for all political parties, equal access to digital tools (such as
social networking sites) and reliable tools for voting and tabulating votes, on the
premise that the contextual socio-political factors are conducive for the success of
such technologies (Mathe 2020a; Chiumbu 2015; Mathe 2021). The technological
determinism paradigm acknowledges a relationship between politics and
technology or innovation, stating that technological innovations can promote
democracy (Ellul 1990), although the ‘properties of certain kinds of technologies
are intrinsically linked to particular institutionalised patterns of power and
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authority” (Winner 1986). Thus, those with access to the democratic spaces of
technology are in a better position to determine their political participation
and the outcome of democratic processes. Several scholars have written on the
diverse ways in which the social media, web 2.0 technologies, electronic voting
and similar have intensified political participation (Mathe 2020b; Mathe 2021). The
internet, in the form of social media and other democratic spaces, has enhanced
the interaction of political players and voters whereby voters’ decision-making
is influenced (Mathe 2020b).

Through social media citizens enjoy freedom of assembly and participation
as they debate issues of national interest (Mathe & Caldwell 2017). Government
departments in South Africa have also progressed in terms of public com-
munication through social media pages where they update and engage with the
citizenry. Information technologies (IT) as democratic tools can dislodge political
and social barriers through citizen online connection and civic engagement,
generating an informed citizenry (Kedzie 1997). Mathe (2020b) argues that
technologies, if utilised appropriately, can facilitate democratic progress; and
Chiumbu (2015, pp. 9-10) notes that media technologies enhance political
participation. Since the late 1990s and early 2000s, digital technologies in Africa
have been able to democratise some political spheres. Dhawraj (2013) notes that
South Africa made use of social media in 2009 and 2014 and this in turn influenced
the national elections result. Social movement activists utilised social media spaces
for mobilisation and protest.

Citizen mobilisation and protest have been happening through online spaces;
however, Mutsvairo and Karam (2018) argue that social media has not been
effective in countries ruled by despotic governments. Some governments ‘do not
tolerate any dissension within the public sphere, whether it is in the cybersphere,
the media sphere or the physical realm, in terms of protesting’ (Mutsvairo &
Karam 2018, p. 9). Mathe (2021) has also shown that some governments avoid
implementing electoral policies which threaten their dominance.

On the other hand, some governments have passed electoral laws that make
it difficult to enhance democracy. Scholars have argued that technology cannot be
used as panacea but as a tool for democratic progress (Mathe 2020b). Proponents of
the social construction of technology base this on the perspective that technology
cannot override electoral problems on the ground or undo societal problems
without appropriate policies or human effort for change. Scholars like Robert Dahl
(1989, p. 339) have written that technology is malleable and can be utilised for
bad or good; while Castells (2004) argues that technology alone cannot guarantee
a change of democratic processes or political institutions. Without a supportive
mechanism for democratic change or positive human factors, technologies
can erode social capital (Putnam 2000; Joerges 1999). Thus, social actions can
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determine the importance of technology (Hoff 2000) because it is ‘susceptible to
modification by its social practice, thereby leading to a whole range of potential
social outcomes’ (Castells 2001, p. 5). For instance, in Zimbabwe the internet has
been littered with fake news or propaganda and the state has had considerable
control of the media (Mathe 2020a).

The study therefore examines the utilisation of digital technologies for
voter participation in relation to electoral reforms as a social practice needed for
democratic transition.

METHODOLOGY

This study employs a qualitative research method through a semi-structured
interview guide (see Appendix) to engage with several voters and politicians
in South Africa. The collection of data was carried out between 1 February 2021
and 30 July 2021. Three focus group discussions were carried out telephonically
through WhatsApp groups due to coronavirus pandemic lockdowns. Purposively,
the researcher made use of convenient key participants who could easily introduce
additional people to participate in a WhatsApp group discussion. The thrree groups
formed had participant numbers ranging from 12 to 14 for each group (with more
males than females), mostly from the Eastern Cape, KwaZulu-Natal and Gauteng,.
The age of participants ranged from 27 to 40 years, with the largest number from
the urban areas of Gauteng and KwaZulu-Natal while a few were from the peri-
urban areas of the Eastern Cape. Although voters were not from all provinces,
information collected does reflect voters’ perspectives as citizens of South Africa
from urban or poor peri-urban areas. Their perspectives cannot be generalised.
Politicians from several political parties, namely the ANC, the United
Democratic Movement (UDM), One South Africa Movement, the Democratic
Alliance (DA) and the Economic Freedom Fighters (EFF), participated in this study.
While some participants would not disclose their party affiliations, the study
focus was aimed at perspectives on the electoral reforms and the use of digital
technologies for voter participation, rather than establishing party affiliations.
Since a balanced perspective was needed, participants from major political parties
were essential for the validity and reliability of the research findings. In-depth
interviews with participants were carried out telephonically, while some preferred
answering through emails. Altogether 19 politicians participated in this study.
The perspectives in the study reflect concerns from voters, political parties
and politicians in South Africa. Since some would not allow their identity to
be disclosed, the study generally concealed identities and only displayed the
identities of few politicians, with their consent. Some voters responded in their
local languages which had to be translated into English. Data transcribed was
coded into thematic categories for analysis through the Nvivo 11 research tool.
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This article does not reflect all perspectives collected from the participants but
focuses on comments that answer the objectives of the study.

FINDINGS

The findings of the study reflect voter and politicians’ perspectives. Themes
extracted were voter apathy, candidate nomination and the recall of public
representatives, party system, affiliation and independent candidates, digital
voter registration and voting, voter education, Election Management Body (IEC)
and the challenges involved in ensuring voter turnout.

Voter Apathy

Many voters listed apathy as the primary cause for low voter turnout during
elections. Several voters noted that politics has not offered any solutions, especially
for black livelihoods, hence some voters distance themselves from voting activities.
Schulz-Herzenberg (2019, p. 463) also suggests that a lack of accountability has
caused ‘higher abstentions, individual level vote shifts, vote splitting, and later-
than-usual vote decisions’. A participant noted that with the rise of corruption
and unemployment many voters, especially the youth, have lost faith in the
government and in the ruling party. The EISA report (2019) indicates that a
large number of voters, including the youth, have taken to protesting on social
media, while some abstain from voting, resulting in a low voter turnout. Another
participant added that ‘the reason for the low numbers of voters is because people
no longer have an interest and loyalty in our political parties as they are no longer
serving the interest of the citizens but are just power hungry’.

Some voters believed that although technology can be included to facilitate
the electoral processes, it cannot undo the lack of interest or voter apathy. Thus,
the political problem is the lack of accountability and responsibility that need
to be dealt with until the public regains trust in political institutions. Social
constructivists have argued in the same vein, that technology cannot override
electoral or political problems. In this regard, some participants noted that there
must be an amendment of the current electoral system to promote political
accountability and responsibility. Comments from voters include the following:

I think the parties, or the ruling party, is not fulfilling their promises
as we can see lot of corruption happening.

We have an ethical political leadership crisis in this country. We need
anew paradigm, the system is so corrupted to the extent that it needs
a complete overhaul.
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I do not believe that the voter turnout reduced because of Ramaphosa,
people just lost faith in politics and if that was the case, they would
have opted for other candidates in various political parties that
we have.

When asked what difference an extra space on the ballot paper would make for
voters to turn out and register their protest, one voter suggested thata pre—election
survey would give a fair and unbiased understanding of what causes people not
to participate in voting. Some politicians feared that adding an extra tick space
on the ballot for a protest vote could be manipulated by political elements, noting
that it would need extra voter education effort to ensure that there were no spoilt
papers or vote swopping.

Candidate Nomination and Recall of Public Representatives

Voters suggested that candidate nomination should not be limited to party
members only. A voter noted that it is quite easy to identify errors, but the solution
is to enfranchise voters so that they participate in candidate selection. One voter
complained that a councillor who was imposed by the party on their ward does not
even reside in that ward. Scholars debate the fact that candidates are often selected
on the basis of their loyalty to the party rather than their competence, thereby
undermining the democratic qualities of equality, competition, responsiveness
and accountability. An EFF affiliate confirmed that they as party members select
a candidate at local level, who then proves his or her competence in the party up
to national level. Some of the comments from the participants are:

I think it is good that voters must vote for the candidates and there
must a basic criterion, like post matric qualification, for being a
candidate, some of the leaders do not want to quit and they kill
for power.

I believe voting for political parties by people should be given the
same right when it comes to choosing the candidates inside the
political parties, as we all know once a political party wins elections,
it is up to the internal people of the party to choose who takes over
without the involvement of the public, just like how we vote for the
political parties, the general public should also vote on who becomes
president as well as ministers.

The comment above proves Gumede’s (2020b) contention that the cabinet should
also reflect a non-partisan inclusivity of various political demographics.
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An ANC affiliate highlighted the fact that the ruling party has passed new
guidelines at municipal level allowing communities to elect their own candidate.
When probed about the fact that a mixed electoral system has existed at local level,
the participant argued that ‘the process of involvement of voters to select a party
candidate was not popular up until now, meaning it is a first-hand experience
for most of the voters to participate in choosing their own candidates’. Another
participant argued that since voters and general party members are still excluded
from selecting candidates at national and provincial level, they can therefore ‘use
persuasion in the public discourse through various platforms to try and indicate
which candidates they would want on those lists. Sometimes it might not really be
an issue of the public indicating candidate preferences but the type of a leader(s)
that must emerge from those party lists’ Also, ‘unanimous condemnation of
corruption, bribes or use of money to influence members of political parties when
electing leaders might help shape discourses within the various political party
ranks in as far as condemnation of corruption and other unwanted practices
are concerned”.

Voters also noted that the party list is indeed a problem, making it difficult
for the citizens to hold elected people accountable. An ANC-affiliated politician
argued that political party members must be encouraged to participate through
a fair process which promotes transparency and accountability. The president of
the UDM, Bantu Holomisa, contended that:

Intraparty democracy is not open to the public unless they are
members of a particular political party. Fortunately, the Constitution
declares it a right for each South African older than 18 to belong to a
political party if they so choose. Therefore, if voters wish to be part
of selecting candidates and prioritising parties” candidates lists, it is
their right to become members of the political parties of their choice
and participate in those parties’ candidate selection and list processes.

Maimane of the One South Africa movement noted that if political parties do
not want to involve the public in candidate selection, they should at least be
transparent about letting the public know who their constituency representatives
are. He further said that a closed party list is undemocratic because the voters and
party members do not know who they are voting for. Not all party members, who
select party candidates, should be given the right to elect party candidates even
at provincial and national level. It is noteworthy that there is therefore a need to
amend the Electoral Act for the purpose of transparency and voter participation.

Regarding the recall of incompetent or corrupt public representatives, one
participant highlighted that parties should consider reducing the two-thirds
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majority required to recall an incompetent public representative to a one-third
majority; while another hinted that the recall of public representatives by
voters after elections can be abused if the threshold is low: ‘it must be high and
be for highly incompetent and corrupt people’. Others believed that voters or
communities must be empowered to recall incompetent public representatives.

The Party System, Affiliation and Independent Candidates

Voters noted that the multi-party system has been in place since 1993 and its
amendment by Parliament will also require voter education, as EISA (2019) has
shown that voters are familiar with proportional representation. A participant
pointed out that voting is heavily influenced by political affiliation in the sense that
voters do not focus on electing a suitable candidate to represent their communities;
hence the elected candidates who fail to represent people’s needs. One voter
noted that the problem of the electoral system can be traced back to the historical
background whereby the multi-system was made not for voters but for parties and
politicians. Booysen and Masterson (2009) add to this argument that the PR system
was primarily designed to discourage political conflict during the transitional
period, hence some voters feel the system had no intention of ensuring complete
voter participation but supported a coalition of political parties. A participant
went on to say that ‘voting is a right that ought to be protected and preserved at
all times regardless of the method, our hard-earned democracy never guaranteed
a smooth operation of all facets of governance’.

Moreover, some voters believed that political parties will still be dominant
even with the inclusion of independent candidates at national and provincial level.
Given the dominant party system, voters noted that changes should begin within
political parties because candidates or public representatives have to abide by
party policy. A participant opined that parties finance their campaigns and offer
support, making it difficult for independent candidates without party support as
they do not benefit from being in a party where every vote counts through the
proportional representation (PR) system (Pukelsheim 2014). Another voter added
that ‘supporting political parties is like supporting football clubs, no matter how
imperfect the club is, one will keep on supporting it. One noted: ‘Remember
political parties want numbers, that is the most important thing, numbers. If they
came with mechanisms to make civilians have a say in the nomination of their
candidates, it would be a contradiction of some sort, bear in mind that parties
want to convince ordinary voters to buy, believe and trust their manifestos.’

Gumede (2020b) has argued that this drawback of the party system alienates
voters. Some political parties, the ANC in particular, have recently passed new
guidelines at municipal level by empowering communities to select candidates.



132 DOI: 10.20940/JAE/2021/v20i2a7 JOURNAL OF AFRICAN ELECTIONS

However, this may not sound new because a mixed electoral system has always
been used at local government level whereby half the councillors are elected by
ward and half imposed by party from a closed list (Gumede 2020b). Voters hinted
that independent candidates at local government level have been overshowed by
political parties and there has been lack of information to support them. Some
voters agreed that supporting independent candidates at local to national level
will challenge party dominance.

Mmusi Maimane also added that there has been a lack of mechanisms to
support independent candidates even at local government level, and that an
information gap has been a problem. The Electoral Act does allow independent
candidates to participate at local government level but there is not much
information regarding the success of independent candidates’ campaigns because
of traditional party dominance. Maimane noted that there should be an association
to support, train and fund independent candidates elected by communities. He
argued that communities must be allowed to elect a candidate of their choice.
One voter confirmed that indeed, knowing a candidate may boost voter turnout
because voters will put their trust in independent candidates they know, unless
or until they too betray the voters. The voter commented that ‘political parties
impose corrupt leaders with next to zero academic credentials of proven track
record’. Maimane further argued that if an independent candidate is found to be
corrupt, communities would recall her or him, unlike in a political party because
some parties are captured (in the sense of being corrupt). Holomisa added that
choosing a specific person as a candidate is not yet accommodated at national
and provincial elections where proportional representation is used. However,
the UDM has held the view that South Africa should consider a mixed system at
these levels, even to the point where the people may elect their own president,
instead of that person being foisted on them by the ruling party.

Voter Education

Participants highlighted the fact that voter education is essential if there is a
need to boost voter participation and weaken political party dominance. Voters
argued that most voters in the rural areas do not know that they have the power
to change national office bearers. They opined that the ruling party, the ANC,
would not promote voter education because illiterate voters benefit them as
a traditional party. Adrian Roos of the DA also mentioned that the electoral
task team of January 2003 did consider the merits of an open-list system over a
closed-list system, but the majority chose to recommend a closed-list system due
to practical constraints, particularly the literacy rate in South Africa. Another
interviewee had the opinion that politicians take advantage of the fact that
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voters do not know about the processes of electing representative candidates at
community or local level.

One participant noted that the IEC and other interested groups should
utilise user-friendly applications such as WhatsApp that require less data bundles
to ensure that everyone, regardless of social class and geographical location, is
able to participate. It was further noted that social media networking sites, or any
other messaging compatible with all mobile phones (not only smartphones), can
be used to educate voters. It was also noted that the ultimate objective should be
to ensure that citizens’ right to vote is not infringed by the digital system. This
means that in-depth campaigns and various educational advocacies should be
widely conducted to ensure that all citizens are familiar with the electoral systems.
Participants pointed that ‘It is no longer a question of “if” electoral reform will
happen, but “when” it will happen because the Constitutional Court declared it
unconstitutional, therefore, readiness and preparedness is key".

Digital Voter Registration and Voting

When asked if low voter turnout can be resolved by implementing electronic
voting, some voters believed that voter apathy has far-reaching socio-economic
and political challenges that will not be amended only by digital voter registration
and voting. It was noted that an efficient political system, enhanced by all possible
means of voting, can enhance democracy, because political leadership in South
Africa lacks accountability and transparency. As demonstrated in the literature,
scholars argue that technology alone cannot solve societal problems. There is
therefore a need for electoral reform accompanied by digital technologies for easy
voter participation. However, some voters noted that South Africa is still largely
rural and thus faces challenges with internet access. A participant commented
that besides challenges with internet access in rural areas, electronic voting may
yield better voter involvement if introduced correctly in a manner in which voters
take ownership and entitlement of their voting rights, compared to the on-site
ballot poll.

Some of the voters added that online voting can be a huge change for voters,
but still insisted that not everyone is sufficiently literate or has access to ICTs, which
means that voter training and funding for training will be needed. Another view
was that politicians are able to manipulate everything in their power; hence if
elections are to be electronic, they will need a security system to avoid hacking.
Mathe (2020b) also reflected on this challenge in the context of Zimbabwe; the
country is largely rural, and few have internet access, though he noted that some
governments may not want to implement electoral policies that threaten their
dominance. It was noteworthy that the online-based voting system might outdo
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the challenge of long queues. Another voter argued that electronic voting should
be open to those with access to ICTs, while those without ICT access should vote
manually. Further comments are as follows:

[The] majority of people do most of their things on smartphones or
computers, if we had a system that is online, for example, uses your
identity with facial recognition and then after[wards] gives you a list
of parties to vote for, I believe we would have a higher turnaround
of voters if we had an online voting system.

Government should subsidise data and allow access like in social
media. Design a special application that could be downloaded by
voters but have strong security features against fraud.

Most participants viewed electronic voting as progressive and likely to increase
voter turn-out, especially at a time when the COVID-19 pandemic is prevalent;
while others focussed more on the challenges of implementation.

It was noted that the IEC has already implemented an online voter regis-
tration for the 2021 local government elections, stating that the interface is user-
friendly although there is a problem with ID submission. Participants highlighted
the fact that the system has a good verification system which requires the user’s
cell number and OTP. Hence the argument was that those able to use online
registration or voting should be allowed to do so, while those without could
remain manual. In 2019, the EISA (2019) report suggested a harmonised digital
voter register to assist zip-zip machines track those persons who have already
voted, in order to curb alleged double voting. A participant highlighted that there
has been a manipulation of election results through the existing technology over
the years, such as the uploading of results through result-slips from municipal
offices to an online results system. They say the system is ostensibly audited and
reflected countless errors slipping through in critical areas over the years. The
argument was that voting systems, whether they are manual or electronic, remain
vulnerable to humans wanting to manipulate the outcome in favour of a certain
party. Thus, some participants objected that technology is not necessarily the
answer in a country like South Africa with high levels of corruption, noting that
‘it is therefore doubtful whether technology can be, or should be, fully used to
run all aspects of voting and/or tabulation’. It was noted that several developed
countries stopped using e-voting, mostly citing those risks that outweigh the
advantages. For instance, the Netherlands adopted electronic voting in the mid-
2000s but returned to manual voting because the security and management of
the equipment were not properly regulated.
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Election Management Body and the Challenges Involved in Ensuring
Voter Turnout

Most voters agreed that the IEC officials need proper planning and adequate
training to manage the elections and ensure that voters are not frustrated with
registration and voting. One participant commented that ‘TEC must improve its
service delivery; I had recently accompanied a family member to our local office
and the workers there had a technical problem which persisted a couple of visits”. It
was highlighted that local offices must be provided with enough technical support
in time and should bring polling stations closer to the people. When probed
about whether the increase of polling stations was due to the increase of voters,
some participants argued that the increase of polling stations was not caused by
high voter turnout but simply by the demarcations of wards and constituencies
which resulted in the increase of polling stations. Another politician opined that
the demarcation of voting districts was a strategy to break up areas supporting
opposition parties, what he termed gerrymandering, in favour of the ruling
party. The consensus of opinion is that the increase of polling stations is indeed
an innovation helping to reduce the long queues that often resulted in voter
impatience or lack of interest in voting. It was highlighted that the Independent
Electoral Commission (IEC) has over the years adjusted and increased the number
of voting districts (VDs) because of population growth and population movement.
One participant argued that “polling stations may be increased but that does not
guarantee that voters will turn up’.

Participants noted that the IEC is affected by inefficient processes due to
unpreparedness; for instance, some said the late delivery of election material had
been a perennial problem. One politician noted that ‘the IEC needs to tighten up
the role of its staff in manipulating election process which can create certain level
of anxiety for voters and instability across the country’. Another voter opined
that ‘there must be proper planning by both Parliament and the IEC in making
sure that everything is in order in time, for instance Parliament to give the IEC
enough time before pronouncing the election date and Parliament to allocate
budget for IEC to procure all the needed equipment and IEC distribution of
election material on time’.

Participants concluded that these electoral reforms are needed but should
be accompanied by easy digital tools for voter participation, although there are
fears of human manipulation. Some participants argued that both proportional
and constituency-based electoral systems are needed. Constituencies should be
introduced to the proportional representation system to ensure that politicians
have specific, geographically defined communities to represent and to whom
they are held accountable. They added that voters must have the right to elect the
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president of the country directly, as is the case in many established democracies
across the globe, instead of the (approximately) 3 000 delegates at a party congress
choosing a party president to be foisted onto an entire nation. Another participant
commented that ‘It is necessary to have a structured debate around these issues
and it is imperative that we, as political parties, must formally engage as primary
stakeholders of the IEC and South Africa’s democratic processes’.

DISCUSSION

This article is based on the findings of the study, as shown by previous studies, that
electoral reforms should be implemented to curb or deal with societal problems
on grounds such as corruption, lack of accountability and transparency. The
findings of the study show that low voter turnout is because of voter apathy due
to the incompetence of public representatives. Political analysts take the view
that voters should participate in party nominee selection suggestions rather than
having parties impose candidates through a closed party list. The current party
system is seen as inadequate for dealing with the corruption and lack of response
by public officials; hence a need to reform or include voters in the selection
processes to elect candidates of their choice rather than imposing candidates
through a closed party-list. Constituency candidates should come not only from
the closed party-list but also the communities in which candidates purport to
lead. This article therefore joins the debate that South Africans should adopt a
mixed electoral system not only at local government level but also at national and
provincial level with a constituency-based voting.

Voters should be able to elect an independent president or the member of
parliament of their choice without being entirely dependent on the party system
to foist a candidate on them. Several electoral systems across the globe do allow
voters or party members to elect a party candidate or independent candidate of
their choice, though that does not guarantee either competence and accountability.
There are still public protests in the aftermath of the election because there is no
clear framework for voters to recall corrupt or incompetent public representatives.
Maimane’s progressive idea is that the association of independent candidates
should formulate policies in which communities will be able to elect as well as
recall public representatives. This article argues that political parties should not
only involve voters to elect party candidates at local government level, but also
consider voter participation to recall incompetent public representatives. Gumede
(2020b) also maintains that there must be a framework whereby voters participate
in recalling incompetent public representatives, but this can only be possible if
voters know the candidates being voted for in their constituencies.
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A striking feature of the evidence collected is that voters favoured reform
(candidate selection by voters and even the inclusion of independent candidates)
more than the politicians. Mathe (2021) argues that governments and politicians
are likely to oppose the implementation of electoral reforms that threaten their
existence or dominance. This article further argues that consensus is key, and
every innovative idea meant to improve democracy should be accepted for its
sustainability, responsibility, and accountability. Mathe (2020b) argues that
technological innovations and electoral reforms utilised for the good enhance
democracy. Thus, a mixed electoral system is progressive if it allows voters to
select party candidates at constituency level.

A mixed electoral system such as the inclusion of independent candidates
at provincial and national level will enhance democracy and possibly defuse
party dominance.

The implementation of electronic voting or other technologies to enhance
voter participation will not be fully effective if South Africa does not deal
with the political challenges emanating from the current electoral system. The
findings of the study have shown that low voter turnout is a consequence more
of poor governance than of the challenges of voting or voter registration. Thus,
technological electoral tools can only be supplementary where there is conducive
ground for voter participation. Mathe (2020a) argues that technology cannot be
used as a panacea for socio-political problems. Social constructionists also note
that technology cannot override electoral problems or undo societal problems
without policies or human effort for change (Dahl 1989, p. 339; Castells 2004).
Thus, digital voting is secondary, and the primary objective is the establishment
of voter participation in all democratic processes. Hence electoral amendment
is fundamental, coupled with complementary and inexpensive (or affordable)
technology for voter participation and education. Meaningful electoral reforms
should be promoted for sustainable democracy. However, the problem is that
some stakeholders will try to avoid reforms or technologies that threaten their
dominance. Political goodwill is essential for sustainable democracy.

CONCLUSION

The article discussed the challenges faced in the current electoral system in
South Africa. It also introduced a perspective on the electoral reforms and
technological means that the country could implement to ensure that voters
participate in candidate selection processes for a sustainable democracy. The
current political problem in South Africa is that corruption, incompetence, and a
lack of responsibility have become common in party institutions, leading to lower
voter turnout. This article therefore emphasises that voter involvement should
be the utilised to enhance democracy with an easy facilitation of digital tools.
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Appendix A

Electoral Reforms and Digital Tools in South Africa
(Semi-Structured Questionnaire)

1. What are the challenges faced so far with the current electoral system
in South Africa and how can technology be integrated to transform
it? Probe: How can we incorporate technological means to reform the
electoral system?

2. How do you suggest voters participate internally towards a closed
party list of candidates? Voters want to have a say in choosing
candidates?

3. In what way do you think e-voting will assist changes in South
Africa’s electoral system?

4. Can voter turnout increase through e-voting and what are the
complications?

5. There is a report that recommended the increase of polling stations
to curb long queues. what is your perspective concerning this?

6. The last election there was complaints of late delivery of voting
material by IEC. How can we avoid such a logistic problem in the
future?

7. Concerning the inclusion of independent candidates into the electoral
system, do you think the electoral system would be workable to
accommodate such changes?

8. Any channels of voter participation after elections, e.g. recalling of
incompetent candidates?

9. Whatis your take on the perspective that the ballot box must have an
extra tick space for voters to express their unhappiness with parties
contesting?

10. Any changes or recommendation you would like the IEC to work on?
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ABSTRACT

This article analyses rural electorate consciousness and urban voting
preferences during Zimbabwe’s elections from 1980 to 2018. The article gives
agency to the rural dwellers in elections, contrary to the general perception
of a captured rural voter and liberal urban voter. To analyse rural voters’
electoral consciousness, the paper uses primary sources (electoral statistical
records), oral interviews (notwithstanding the prevailing COVID-19
lockdown environment) and secondary literature to derive research data. The
data helps to determine the differences between urban and rural ideologies,
culture and ethics which manifest in the political party preferences of the
social groups in the two geographical spaces. The paper concludes that rural
dwellers tended to support the ruling party at elections, though they were
more vulnerable to political patronage and seemingly forced participation
in electoral processes than the urban voters. Nonetheless, complex cultural,
economic, social and historic factors compelled them to participate in elections
more than their urban counterparts. Thus, rural voters can be viewed as
conscious participants in electoral processes with varied, albeit mobilised
participation and political ideologies.

Keywords: elections, rural-urban voting preferences, political participation,
ZANU-PF, MDC, African nationalism, Zimbabwe

INTRODUCTION

This article analyses rural electorate consciousness and urban voting preferences
during elections in Zimbabwe, from 1980 to 2018. It argues that broad but
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intriguing political, historical, economic, social and demographic factors inform
the political party preferences among Zimbabwean voters in elections. These
factors are interesting, but they are also too broad to provide an answer to our
targeted political question. It is thus our submission that all political phenomena
and questions can be explained by political, historical, economic, social, and
demographic factors. However, the factors which directly and indirectly
influence voting patterns in Zimbabwe’s elections need elaboration. In this
paper, we attempt to move from the intriguing, although abstract level to analyse
specific political, socio-economic, historical, and demographic factors related to
our answer. Based on evidence from our research, we contend that the issues
determining voter preferences in the country are complex.

At the political level, the ruling Zimbabwe African National Union-Patriotic
Front (ZANU-PF) government participates in elections by using its political
position to intervene not only in political matters, but also in the economy and
other sectors. It influences elections primarily through the medium of nationally-
enacted electoral laws, policies, and political strategies. These are designed to lure
voters to the ruling ZANU-PF party, and at the same time deploy strategies to
destabilise political opposition. In elections, the party’s position is strengthened by
taking advantage of socio-economic factors such as the rural or urban area-based
deprivation of households. Most households, beset by an unabating economic
crisis which has torn Zimbabwe’s social fabric since the 1990s, find themselves
deprived of not only political leverage but also education (e.g., voter education),
occupation/profession, employment, income and sustainable livelihoods.

Demographic factors such as age, sex, income level, marital status, race,
employment, location (rural or urban), home ownership (or lack of), and level of
education or educational achievement are also used during elections to prepare
people to vote for a particular political party. ZANU-PF party elites often appealed
to conscience and consciousness of the country’s liberation history to discourage
people from voting for opposition political parties. Here intimate relationships
between people and historical events are invoked. The people are reminded — at
times through intimidatory propaganda — of their historical and indeed historic
commitment to the freedom struggle of the 1960s and 1970s. They are also told
repeatedly that ignoring the past is tantamount to ignoring the present. Some
are even scared of a resumption of war if an opposition party is elected to power.
These historical factors have influenced rural electorate consciousness and voting
preferences in Zimbabwe since the first multi-party elections in 1980.

In the midst of the ruling party’s multiple election-winning strategies, a line
has been drawn to separate the rural from the urban voter. The rural voter has
been widely viewed as a victim and captured accomplice of the party’s election
victories, while the urban voter has been perceived as a liberal progressive voter
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seeking a change in government. This paper argues that although ZANU-PF is
accused of capturing the rural peasantry and employing unorthodox strategies
to win elections, the rural voters were politically conscious and voted for a party
they thought would meet their social, cultural and economic aspirations while at
the same time fitting into their liberation ideological conceptions.

Our paper therefore questions the applicability of the captive constituency
effects theory in analysing Zimbabwean elections and voting patterns. The captive
constituency theory states that in comparison to their urban counterparts, rural
voters are more likely to have less political autonomy when voting. Koter (2013)
argues that rural areas are ‘captive constituencies” and do not have the freedom
to choose how to vote, because of the influence of social power structures. He
believes that the rural areas have a tighter social structure which makes the
electorate less autonomous.

Koter also suggests that urbanites tend to be more individualistic in their
choice of a political party, while the rural electorate cast their vote based on a
solidarity steeped in history and in the captive constituency theory. This theory
argues that the poorer, the more remote, more economically marginal and less
literate an electoral constituency is, the more isolated and less autonomous its
voters are likely to be (Wahman & Boone 2018, p. 189), thus removing the sense
of agency from the rural electorate. Our paper attempts to give agency to the
rural dwellers as we do not view them as necessarily captured. We question the
captive constituency effect theory and this ascribed captive status as it relates
to Zimbabwe’s elections. Instead, we argue that rural people were not passive
voters and were instead responsible for creating the political culture and social
structures that inform their voting preferences.

We therefore proffer the social group theory of voting behaviours as an
alternative, as it explains Zimbabwe voter preferences better than the captive
constituency theory. The social group theory we are suggesting shows that social,
economic, religious and other forms of identification relating to political interaction
inform voter choices (Aiba 2002). According to this theory, the individual learns
the partisan predisposition conformable to the political traditions of a group.
Individuals are joined with others who have shared interests. Filer et al. (1993)
show that members of a group vote when it is economically optimal for them to
do so. Similarly, rural residents in Zimbabwe were informed not only by promises
given by ruling elites of economic improvement, but also by their shared peasantry
structures, values and ethos. This also applied to the urban voters who mostly
had a shared interest in a semi-liberal urban economy.

The paper is divided into six main sections. Following the introduction, the
first section engages with the broad literature on elections and the relevance of the
literature to the Zimbabwe electoral situation. In the second section we discuss our
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research methodology and how it supports our aim, objectives and conclusion.
Section three provides a background to elections in post-colonial Zimbabwe to
provide a contextual history. In section four, we analyse key economic and social
determinants of voting preferences in the country, as outlined in the introduction;
discuss the distinctive gap between rural and urban dwellers and their voting
preferences; and also interrogate ZANU-PF’s empowerment programmes to
discern who is capturing who, ZANU-PF or the people? In the fifth section, we
demonstrate the legacy of the liberation war on voter preferences and related
questions. In the sixth and final section, we draw on extant literature to explore
what we have termed ‘violence consciousness’ to explain the interface between
rural electorate consciousness and general voting preferences in Zimbabwe.

LITERATURE REVIEW

This paper contributes to the larger debates on elections in Zimbabwe and Africa,
many of which acknowledge that there are several different factors influencing
voters’ preferences during elections. For example, Wahman and Boone (2018)
illustrate that electoral voting dynamics vary across space, even within a
single country, and subnational factors specific to geographic context matter in
understanding voting behaviour in Africa. They believe that voting trends for
candidates change because the urban electorate base their votes on candidates’
performance and whether they have fulfilled the promises they made during pre-
election campaigns. In Wahman and Boone’s (2018) view, the captive constituency
effect is likely to be pronounced in sparsely-populated rural constituencies where
subsistence agriculture and pastoral activities dominate. Our study acknowledges
that subnational factors in rural and urban areas influence voters’ preferences in
Zimbabwe elections. Bratton and Masunungure (2018) and Wahman and Boone
(2018), in particular, refer to a polarised electorate, and the rural voter or the
ruling party supporters as captured. However, rural voters do exhibit agency in
that they are conscious of the decisions they make — contrary to views of them
in Zimbabwe as a captured constituency.

The extant literature on elections in Africa (for example Boone and Kriger
(2010), Magure (2014), and Raftopoulos (2013)) views rural voters as victims of
politicians who use land as a source of patronage in elections. Boone and Kriger
(2010) argue that in Zimbabwe and Cote d’Ivoire for example, the allocation of land
has been the prerogative of the central party-state and land has been used by the
respective ruling parties in those countries to ‘buy’ votes. In Zimbabwe in 2000,
ZANU-PF was faced with its stiffest political opposition and sharpest economic
decline since the inception of its rule in 1980. The party then orchestrated land
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occupations, massive land confiscations and the allocation of white-operated
farms to mobilise and reward party loyalists and, to a very limited extent,
opponents, in a process known as the Fast-Track Land Reform Programme (Boone
& Kriger 2010, p. 175). These strategies do not show voter preferences, but voter
coercion.

Many studies of Zimbabwe’s elections cite violence, coercion or coercive
tactics and other unethical practices in elections. However, Magure (2014) and
Raftopoulos (2013) argue that although ZANU-PF used authoritarianism and
hate speech to win elections, it is important to acknowledge the popularity of the
party in rural areas. They cite the ruling party’s populist approach regarding land
distribution, land rights allocation, indigenisation and empowerment policies as
factors that swayed the rural vote in favour of ZANU-PF. This paper uses land as
an analytical lens to assess the forms of consciousness that influenced rural voters’
political party preferences, and also considers other tactics like organised violence.

Kriger (2005), for instance, demonstrates how ZANU-PF has used not only
land but has also organised violence and intimidation as strategies to ensure
victory in every election since 1980. Besides violence, the ruling party engaged
strategies that demonised its opponents as being reactionary, subversive, anti-
land reform and stooges of the whites or the West (Kriger 2005, p. 2). Voter agency
is missing from these tactics which view voters as victims of the ruling party’s
violent strategies. Our research on Zimbabwean elections acknowledges that
elections were sometimes characterised by violence and unscrupulous strategies;
however it also recognises the active and conscious role played by rural voters in
this continuum to sustain the political fortunes of ZANU-PF.

In addition to this apparent connivance by rural voters with the ruling party-
state, and allegations of violence and coercion, scholars point to various forms of
rigging as part of the election-winning formula used by ZANU-PF (Southall &
Slabbert 2013). ZANU-PF allegedly controlled the electoral machinery, including
the Zimbabwe Electoral Commission (ZEC), the Registrar General (RG) and his
office. Through control of these election institutions, the ruling party has been
accused of wielding power to tamper with the voters’ roll and the ‘counting of
what is contained in the ballot boxes [or the votes] (Southall & Slabbert 2013,
p- 140). Another allegation is that during election time ZANU-PF clandestinely
bused in rural voters to urban areas in an endeavour to dilute the MDC’s urban
vote. It is clear that the rural voters who were allegedly bused in to some urban
electoral constituencies were conscious of their actions.

Ndlovu-Gatsheni (2012) contextualises the past experiences of Zimbabwean
elections by identifying broad historical factors that gave ZANU-PF leverage
in elections. He identifies undemocratic processes and cultures which shape
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Zimbabwean politics. These include the country’s patriarchal and violent pre-
colonial history, colonialism which ushered in undemocratic traditions, and
African nationalism, together with the armed liberation struggle, which were
marked by incidences of violence. For Ndlovu-Gatsheni (2012), these three factors
have shaped the undemocratic nature of Zimbabwean elections. His work helps
explaing the genesis of violent actions symptomatic of political parties” colonial-
era liberation war strategies. In the post-colonial era, the strategies were meant
to claim new, independence-found access to economic, social and political
opportunities and wealth status, and arguably allay the political and economic
deprivation of the past.

Ndlovu-Gatsheni’s (2012) study, however, does not account for voter party
preferences and consciousness during elections, as the voter is viewed as a victim
of undemocratic election processes. Some scholars of Zimbabwe’s elections
mention violence, coercion and other unethical practices in elections that help
ZANU-PF win polls. However, the popularity of the party in the rural areas due
to its mobilisation capacity and the way it appeals to the old peasant consciousness
dating back to the liberation struggle days, is compared to the MDC and other
opposition parties, relatively unquestionable.

RESEARCH METHODOLOGY

In assessing voters’ political consciousness and preferences, this article uses
qualitative research methods drawing data from both primary and secondary
sources. Primary data was derived mainly from the documents of election
organisations and institutions like the ZEC, the Zimbabwe National Statistics
Agency (ZIMSTAT), Afrobarometer and others. Interviews and raw statistical
data were vital for the quality of our study. Personal interviews as data-gathering
tools complemented primary documents. Politics and elections being sensitive
topics in Zimbabwe, most of our interviews were based on snowball sampling
where interviewees pointed us to individuals familiar to them so that they would
accommodate our questions during the research.

Two group interviews were conducted in Harare. In some cases, our study
uses pseudonyms for interviewees who did not want their real names used for
fear of potential reprisals. Due to COVID-19 lockdown restrictions, some of the
interviews in 2021 were conducted telephonically and through a wide array of
social media and virtual platforms, while others were face-to-face interviews.
Our statistical data and engagement with secondary sources (journals, books,
articles and newspapers or the print media) were useful in situating our study in
the context of a broader Zimbabwean election discourse, and in grappling with
both the captive constituency effect theory and our preferred social group theory
as applied to elections in the country.
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DISCUSSION
Election Background: Post-Colonial Zimbabwe

In terms of the Lancaster House Agreement of 1979, and yielding to pressure
from liberation movements and the armed strife of the Second Chimurenga, the
colonial government finally conceded to the ‘internal settlement” of Ian Douglas
Smith of the Rhodesian Front (RF), then Prime Minister of Rhodesia. This
resulted in the short-lived Zimbabwe-Rhodesia government of Abel Muzorewa
in 1979. According to Sithole and Makumbe (1997, p. 128) the ‘internal settlement’
enfranchised the majority of black Zimbabweans who had not been allowed to
vote during the colonial period. However, in the 1979 elections, the major political
parties representing mainstream nationalism were fighting a guerrilla war and
therefore did not take part in the election (ibid.).

Their non-participation in that election raised legitimacy issues about the
election process which culminated in the ‘all-party’ 1980 general elections. In the
February 1980 multi-party elections, about 91% of the electorate voted, against the
backdrop of support for ZANU-PF from a strong rural constituency. The rural
areas had been virtually no-go areas for other political parties and ZANU-PF
therefore won the elections with 62% of the ballot and ascended to power (Good
2002, p. 8). The barring of other parties, which was not quite as obvious in the
first decade of independence, intensified in the 1990s.

However, by that time, ZANU-PF’s dominance in the rural areas was being
challenged. Evidence of this challenge to the ruling party in its traditional
strongholds included the fact that in 1985 there was a 97% voter turnout and
ZANU-PF won, while in 1990 the party won by a declining 78%; and in 1995 it won
by only 61% (Good 2002, p.8), marking an apparent shift in the 1990s. Although
ZANU-PF won every multi-party election resoundingly between 1980 and 2008,
it was often accused of using unorthodox and undemocratic strategies such as
vote buying, intimidation through violence, tampering with the voters’ roll and
monopolising state media. These widely discussed undemocratic tactics on the
part of the ruling party remained key to the liberation party’s victories.

The pattern of voting, the role of the rural areas and the government in
ZANU-PF election victories from 1980 to 2008 have also been analysed. According
to a several scholars, most of the victories demonstrate that violence and the
violation of electoral rules were rife. Gregory (1981), Kriger (2005), and Sithole (1986)
were not seriously concerned about ZANU-PF’s use of violence and intimidation
in 1980 to win power in the first post-colonial election. They attributed ZANU-
PF’s electoral victory to its effective guerrilla organisation and mobilisation of
popular support. However, well-documented violence and other tactics enabled
the ruling party to maintain its political presence and influence on Zimbabwe’s
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electoral processes between the 1980s and 1990s. All this changed drastically
after 2000 as ZANU-PF’s hegemonic grip on power began to wane under the
relentless challenge from opposition politics. The MDC, perceived as the ‘saviour’
of the people, posed a serious threat to Mugabe and his not-so-popular party, as
demonstrated by the ruling party’s poor showing in the first round of polling in
March 2008. In addition, 2008 marked an important turn in Zimbabwean politics
when for the first time ZANU-PF met stiff competition in the form of the MDC
formation led by Morgan Tsvangirai.

Commonwealth observers (2018, p. 6) claim that the MDC won the first round
of the election in March 2008. However, none of the parties achieved the 50% plus
one threshold required by the Constitution to form a government. Given the ruling
party’s excellent record in previous elections, the outcome of the first round of
polls had not been anticipated. The electoral stalemate and impasse between the
two major political contestants resulted in the declaration of an election re-run.
This in turn resulted in violence generally alleged to have been unleashed by
ZANU-PF on MDC supporters in the countdown to the run-off poll scheduled
for June 2008.

During the 2008 election-related violence 100 people allegedly died, 200
went missing, thousands were beaten and tens of thousands were forced out of
their homes by ZANU-PF militia (The Guardian 2008). Consequently, the MDC
refused to participate in the election re-run scheduled for June 2008, citing
many irregularities, including violence inflicted by ZANU-PF on the opposition
formation (Commonwealth 2018, p. 7). The events of March-June 2008 were then
followed by a lull in elections as a compromise Government of National Unity
(GNU) was established in 2009. This in many ways neutralised ZANU-PF’s
political dominance.

The GNU was, however, short-lived, with ZANU-PF emerging victorious
in the 2013 election. In contrast to earlier polls, the 2013 election was relatively
peaceful and the MDC lost not only as a result of ZANU-PF’s manipulation of
the poll, but because of internal divisions. Other than internal wrangles in the
MDOC, their election campaign was less effective than that of ZANU-PF because
of financial constraints (The Guardian 2013). However, notwithstanding the
perennial national economic crisis in Zimbabwe, ZANU-PF won the election due
to comparatively sound funding. The electoral victory not only helped the ruling
party to reassert its political dominance, but ZANU-PF’s election victory also
signalled the end of the unity government. Thus, from 2008 to 2018, ZANU-PF
reclaimed hegemony over elections and has been winning with the rural areas
acting as the main swing constituencies for the ruling party.

Clearly, the major trend in the history of Zimbabwean elections is the divide
between urban and rural voters. The majority of rural voters have voted for
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ZANU-PF while the urban areas have become enclaves for opposition politics.
Hence, the rural dwellers who were numerically superior provided more votes
for the ruling party compared to urbanites, and preliminary election forecasts
reflected the general outcome of elections even before they took place. To add to
the comparative advantage of ZANU-PF, rural dwellers were well known for better
participation in the election process than urban residents. In fact, the 2018 election
showed that the percentage of registered voters was lowest in urban provinces,
with Bulawayo having 63.3% and Harare 66.9%, while rural provinces such as
Matabeleland North had 87% and Mashonaland East 86.1% (ZEC 2018). Although
a ZEC official pointed out that there were fewer polling stations in urban areas
than in the rural areas (which affected the voting percentages of urbanites), he
admitted that voting was usually high in rural areas. The reasons for this may
vary, but voter apathy in urban areas accounts for the significant variance.

The population distribution of Zimbabwe given by ZIMSTAT (2017, p. 32)
also confirms that the country’s population is mostly rural with 68% of the total
found, notably, in the communal and resettlement areas. All provinces in the
country have an urban area and the urban population constitutes 32% of the
total population estimates (ibid.). Under these circumstances, voter preferences
therefore exhibited a distinct dichotomy between rural and urban Zimbabwe.
These preferences were influenced by different economic, social and geo-political
structures characteristic of the two geographical spaces.

Economic and Social Determinants of Voting Preferences

It is important to understand rural voters” political party preferences based on
their economic structures, which are different from modern urban economies. As
illustrated in the social group theory of voting, members of a group vote for a party
which best serves their economic and other interests. Zimbabwean settlements
and economies are divided into a two-tier, dual economic system, a moderated
urban economy and extremely rural economy. The different needs of citizens
in these two geographical spaces are reflected in and by the voters’ political
preferences. In contrast to the rural areas the urban way of life is neoliberal,
capital-oriented, based on proletarianism and informal entrepreneurship.
Unlike their rural counterparts, the urban population depends more on
employment and a conducive environment for trading which is sustained only
by a stable money economy. They needs the public amenities — housing, water,
sewerage reticulation, electricity supply, modern forms of communication and
transport systems — of an urban infrastructure. However, the government (and city
councils) have failed lamentably to provide these, and this has frustrated urban
dwellers who in turn seek refuge in liberal opposition politics. According to Dewa
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(2009), because of the frustrations of poor living conditions, most of the people
in urban areas do not consider the governance and administrative capabilities
of candidates in elections, but vote for a political party that promises change.
Dewa’s argument was confirmed in an interview on 21 April 2021 by Chareka and
Matambo, residents of Ruwa Town, who admitted that they did not even know
the names of the councillor and Member of Parliament for whom they voted in
the 2018 elections. Matambo therefore believes that most of his friends in Ruwa
Town voted for the MDC in anticipation of change after suffering decades of
unemployment and economic crisis under a ZANU-PF-led government.

Structurally, the MDC and other opposition political parties are perceived
as being able to accommodate and relate to the plight of the urbanites more than
that of rural communities. The MDC party, which was launched in 1999, was
born out of the Zimbabwe Congress of Trade Union (ZCTU). It was rooted in
the labour movement and attracted membership and support from the workers,
the business community and former white farmers (Laakso 2003, p. 157). The
opposition party was launched at a time when the urban population was enduring
the negative impacts of the neo-liberal Structural Adjustment Programme (SAP)
which brought suffering to urban areas. SAPs reduced government subsidies
on services such as health, education and local government service delivery,
resulting in increased service fees for the urbanites. The high service fees,
coupled with mass retrenchments, were a result of the SAP policy of reducing
government expenditure.

The effects of structural adjustment were felt throughout the country, but less
in rural areas than in the urban areas — hence the support for the ruling party in
the former and aversion to it in the latter. Harding (2010) therefore contends that
rural residents voted for incumbent parties because they suffered less during
SAPs than did the urban dwellers. In a survey conducted by the Mass Public
Opinion Institute (MPOI) in 2005, more than 90% of the sampled population in
Harare expressed concern about their personal living conditions and blamed the
government for the poor economic environment. Hence, the MDC was perceived
as representing the interests not only of people living in urban areas, but also the
interests of few liberal rural dwellers mostly residing in rural service centres or
growth points. Faced with debilitating urban conditions, most of the urban voters
thus turned to opposition political parties in anticipation of change in their living
conditions, and indeed a change of government.

Interviews we conducted in Harare revealed that most urban voters believed
that the rural electorate was letting them down in their quest for a change of
government. Yallah, an urban resident of Harare, interviewed in a group on 29
April 2021, was quick to curse rural voters when asked about his opinion of their
ZANU-PF preference. Yallah professed a deep dislike of the rural electorate,
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blaming them for the economic woes bedevilling the country. He argued that
those who voted for the ZANU-PF were greedy and did not have the national
interest at heart. During the same group interview, Mundawarara stated that he
believed that rural people were not aware of what was expected of government
and were often fed false narratives and propaganda by ZANU-PFE. The interviews
therefore reveal concurrence between scholars, opposition political activists
and ordinary urban residents who question the rationality of rural dwellers in
decision-making. The arguments of these strata of society in reference to their
social position, education and political affiliation invariably negate the agency of
people in rural areas during elections.

These arguments, however, fail to appreciate that the rural areas, normally
characterised by peasant agriculture, are different from the towns which are
dominated by the urban proletariat and an informal trading economy. The
rural areas are largely populated by peasant farmers who are fully engaged
in subsistence farming while a few people are engaged in off-farm activities in
service centres. Of those employed in rural areas, the highest proportion (52%)
is in agriculture-related occupations, followed by the paid employee category
(23%) (ZIMSTAT 2014).

Peasant forms of economic organisation are inextricably linked with
rural social structures and institutions. Thus, peasant economic objectives are
necessarily structured by less economic (profit-making) aims (Scott 1976). As
Zimbabwe’s rural economy is peasant in nature it does not require a sophisticated
supporting infrastructure from the government. The rural population provides
almost everything for itself with minimum government aid. They build their own
homes and sometimes schools with cheap and available material such as poles,
mud, grass thatch and home-baked bricks. For Frescura (1980), the distinctive
character of rural architecture is therefore derived directly from its use of natural
material. Unlike urban areas where building materials are expensive, rural
architecture uses its immediate environment as a ready quarry for the materials
necessary for construction.

The Distinctive Gap between Rural and Urban Dwellers and their
Voting Preferences

Traditional dwelling units in rural areas are found in old-style family settlements
in which a number of buildings are made of pole and dagga/bricks, often with
thatched grass roofs. More than half of the households (53%) in rural areas are
thus either traditional or mixed (ZIMSTAT 2012, p. 57). ZIMSTAT (2012, p. 58)
evidence shows that the proportion of households in modern dwelling units
ranged from 13% in rural Matabeleland North. In Bulawayo (urban), 99% of
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households have their main source of water on the premises while in Matabeleland
North (rural) it is 13% (ZIMSTAT 2012, p. 57); 91% of urban households used
flush toilets compared to 5% in rural households (ZIMSTAT 2012, p.67). In terms
of energy 92% of households in rural areas used wood for cooking whilst 92%
of urban households used electricity for cooking (ZIMSTAT 2012, pp. 57). The
non-availability or lack of these services in towns influences the urban electorate
(unlike the rural electorate), to vote for opposition political parties in elections. In
comparison, the peasants grow their own food and use firewood as fuel. Rural
households do not require sewerage reticulation since they use pit toilets and get
their water from rivers and wells. Rural conditions therefore dictate that most of
the rural dwellers thrive on limited infrastructure and government assistance.
This is why, in an interview on 18 April, one of the war veterans, Madzinga said
mockingly ‘the COVID-19 and cholera pandemics have taught urbanites that rural
areas are better than urban areas’.

Madzinga’s argument was based on the mistaken belief that rural areas
are endowed with clean river water, fresh air, healthy food, and admirable
conditions not found in urban slums. However, this is not absolutely correct
given the endemic environmental contamination in Zimbabwe, where rivers
tainted with industrial waste pollute the rural areas. According to Madzinga,
the opposition MDC-led urban councils have turned most urban areas into slums
with limited public amenities, but the rural population can thrive without urban
infrastructure. Although rural and urban frontiers were becoming fluid and there
were some intersections of rural and urban life, especially in peri-urban areas,
there remained a huge population of rural residents in remote areas with little
or no contact with urban life. These, however, are less aggrieved than the urban
population and invariably vote for the ruling party in elections. Because of their
apparent economic conservatism and political localism, rural and peri-urban
dwellers were viewed by urbanites as constituting a problem for political and
economic modernisation and change (Roberts 1990).

As stated earlier, this peasant social and economic structure is heavily
dependent on land. ZANU-PF took advantage of this situation to create a social
base weakened by allegiance to a party that was offering a commodity (land) to the
landless rural people in return for political loyalty. A study on factors influencing
voter behaviour in rural Zvishavane shows that 61% of voters favoured ZANU-
PF because of the party’s manifesto, which clearly supports land resettlement
(Satiya 2018). The Zvishavane example shows that Zimbabwean peasants have
a strong psycho-spiritual attachment to the land and are committed to utilising
and defending the land of their ancestors, whose possession they feel they owe
to ZANU-PE.
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The land redistribution process in the 2000s was thus an astute political
move by ZANU-PF to appease the rural peasantry (Raftopoulos 2013). Land
redistribution has given 70% of the land to the small farm producers in a process
described by Raftopolous as re-peasantisation. After 2000, due to what has been
seen as ZANU-PF benevolence, the majority of the rural dwellers had access to
relatively cheap land. Magure (2014, p. 22) therefore links the relationship between
ZANU-PF and rural voters to the universal nature of the norms of reciprocity,
that people should help those who help them. In other words, the people who
benefitted from land reform cannot bite the hand that feeds them.

For example, Mawere, a second-generation beneficiary of the 1992 land
resettlement scheme in Nyarukowa village in the Eastern Highlands of Zimbabwe,
confirmed (in an interview on 17 April 2021) that he had obtained land due to
ZANU-PF benevolence. This villager spoke of ZANU-PF’s intention to resettle
people even prior to the 2000 Land Reform Programme. He denied that the 2000
land reform was a political move, since his father had been resettled in the fertile
Nyarukowa lands before the advent of strong opposition politics in Zimbabwe.
In light of this, the rural peasants consciously vote for ZANU-PE. Hence, their
preference for the ruling party in elections is a rational choice which fits well
within the social group theory of voting behaviour, where the rural people’s
choice of party is primarily influenced by their shared interest in land.

Therefore, the peasants have never been passive recipients of changes
from above, and they continue to be important social actors in the agrarian
transformations taking place at national level (Roberts 1990). In Zimbabwe some
peasants and war veterans were at the centre of the mobilised land reform exercise,
but others took part in a spontaneous demand for land. Hence for Nyandoro
(2012), ‘much of the move towards land reform has been mobilised, but some of
it has been spontaneous’. Thus, it is inaccurate to attribute the rural electorate’s
ZANU-PF preference in its entirety to land patronisation. Although Raftopoulos
is of the view that ZANU-PF initiated the land reform process, scholars like
Alexander (2007), Mazarire (2009), and Moyo and Yeros (2007), argue that the
rural people initiated the process by invading the farms while the government
simply regularised the process.

The state was held to ransom by pressure coming from the radical peasants
who invaded the land and forced the government to give in, as was the case with
the Svosve community in Marondera (Mazarire 2009, p. 338). However, after
capitulating to pressure by the peasants, the government championed land reform
as if that was its own radical policy. In this way, the state ‘interrupted” a peasant
revolution and co-opted its malcontents to suit ZANU-PF’s political contingencies
and agenda. In the same vein, Roberts (1990) has noted that throughout history,
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peasants have formed the basis of a centralised political order; and in Zimbabwe,
ZANU-PF became part of that order. Therefore, land distribution shows how
peasants have captured ZANU-PF in order to safeguard their agriculture interests
and not the other way round.

Empowerment Programmes/Projects:
Who Captures Whom, ZANU-PF or the Peasants?

Notwithstanding the argument about who captured whom, ZANU-PF invariably
supports peasant livelihoods which revolve around farming. The party provides
irrigation schemes and farm inputs and facilitates the marketing of products
for rural dwellers (Raftopoulos 2013, p. 11). These agricultural support schemes
were implemented through various programmes which included the presidential
agricultural input support scheme launched in 2007. According to Magure (2014,
p- 27), the presidential agricultural input support scheme became a vital cog in
ZANU-PF’s relationship with the people. The party also introduced a popular
farm mechanisation programme in 2007 earmarked to empower both communal
and commercial farmers. Under the mechanisation scheme, farmers received
implements like ploughs, tractors, planters, fuel, scotch carts, cultivators and
portable fumigation tanks.

Manyiwa of Nemamwa village in Masvingo Province (interviewed on 18
April 2021) concurred that ZANU-PF offered a tangible empowerment drive to
the youth. He revealed that the youth in his village have been receiving loans
to boost piggery projects since 2008. For Manyiwa, handouts from ZANU-PF
were not for campaigning purposes since they came throughout the year even
when there were no elections, while people in his village heard of the MDC only
during election time. However, giving food aid and other handouts throughout
the year can be seen as pre-campaigning for forthcoming elections. Although the
ruling party sometimes hijacked state resources to implement the supporting
initiatives for these peasant economies, no other opposition political party has
been able to support rural life to the same extent as ZANU-PF. Hence, the party
which obstructed the opposition from doing the same became a darling of the
rural populace before, during and after elections.

ZANU-PF empowerment policies also appealed to artisanal miners and
the informal mining sector in rural areas. The land redistribution programme
created avenues for small-scale gold miners who had access to land formerly
controlled by monopolistic commercial white farmers and miners (Moyo 2011, p.
502). Having access to mining land, the artisanal miners further benefited from
the government’s relaxation of laws that prohibited illegal mining. Even in the
presence of statutory instruments and laws which prohibited informal mining,
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the ZANU-PF government sometimes cast a blind eye to the activities of the
informal miners. In 2013 the government reversed its 2008 policy of clamping
down on illegal mining (Raftopoulos 2013, p. 11), as efforts at the formalisation of
the informal small-scale artisanal mining sector were under way. These supportive
conditions to promote informal mining burnished the image of ZANU-PF as a
party responsive to the people’s needs. Spiegel (2017, p. 102) notes that ZANU-PF
continues to have political dominance in mining districts such as Filabusi, Insiza,
Umzingwani, Chegutu, Kadoma, Shamva and Mazoe. That dominance gave the
party supporters a monopoly over mining claims. In order to safeguard their illicit
artisanal mining livelihoods, rural miners voted consciously for ZANU-PF in the
2013 elections, as this was the only guarantee for the security and protection of
their small mineral claims.

The concept of community-share ownership is another aspect introduced
by the ruling party, which supported peasants in rural areas who as a result
consciously preferred ZANU-PF in elections. Mugabe launched many community-
share ownership schemes around the country. These schemes were prominent in
the Midlands Province and other places along the great dyke. In an interview on
29 April 2021, war veteran Chipfunyise revealed that ZANU-PF was supporting
them in the War Vets Act, a piece of legislation which will guarantee economic
empowerment for the war vets in the mining and agriculture sectors. These
empowerment schemes increased ZANU-PF’s popularity and made it easier for
the party’s parliamentary candidates in mineral-rich areas to campaign for votes.

ZANU-PF has also played an important part in the educational sector for
the benefit of the rural people. The government’s rural education policy made
education accessible at affordable fees for the peasants, compared to expensive
urban education. Primary education in marginalised areas was mainly free,
although parents paid levies in the form of a building fund and sports fee
(Kanyongo 2005, p. 67). Parents were thus required to pay nominal fees and
schools were not allowed to send fee defaulters away. Further, the Presidential
Scholarship Programme, which offered disadvantaged youths from rural areas
the opportunity to enrol in international universities, is also among the popular
educational initiatives by the ZANU-PF government. Tanaka, a veterinary officer
in Macheke confirmed on 18 April 2021 that she benefited from the War Vets’
education scheme by joining the ZANU-PF War Vets’ Children Association
which had the responsibility of educating war veterans’ children. She felt that
her family was indebted to the scheme and the party since they had provided
college school fees for her and her three siblings, after they had been orphaned
at a tender age. There are not many opposition welfare programmes of a similar
nature. Therefore, the neo-liberal rhetoric of opposition politics which does not
believe in welfarism scares the peasant voters who end up supporting ZANU-PF
to receive free social services.
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In an interview on 29 April 2021, Mundawarara (an MDC supporter), ex-
plained and complained about the MDC’s failure to use the gospel of empowerment
to attract voters. Mundawarara believes that the name MDC speaks of democratic
struggles, but does not encompass empowerment values in the way the Economic
Freedom Fighters (EFF) opposition party in South Africa does. He argued that
people do not ‘eat” democracy but want livelihoods that emerge from economic
empowerment. Hence, in order to appeal to the rural masses, the MDC party
should focus not only on democracy but also on economic empowerment for
economically disadvantaged people.

In the context of the benefits that have accrued to the rural populace and
the relevance of ZANU-PF to a peasant agriculture-based economy, it can be
argued that the majority of rural dwellers are those who have actually captured
ZANU-PF and have been using the party to support their own agriculture-based
livelihoods. Therefore, because the neoliberal urban dweller views ZANU-PF as
a party of villains that failed to provide public amenities, rural dwellers hold
it in high regard. In fact, some pro-opposition politicians, scholars and MDC
supporters have universalised urban needs but have ignored the socio-economic
needs of the peasantry who constitute almost 70% of Zimbabwe’s population.

The Legacy of Liberation War on Voter Preferences

ZANU-PF is generally viewed as the party which untied the chains of colonialism
from the rural dwellers, and the rural electorate voted for it because of the legacy
of the liberation war. Most people in the rural areas participated directly in the
liberation war. Although the urbanites took part indirectly and also directly
through acts of arson, resistance and opposition to colonial rule, ZANU-PF
conveniently and erroneously accuses urban dwellers of betrayal and of not having
participated in the liberation struggle in the national interest. According to Rwodzi
(2018), people who were not interested in joining the liberation struggle chose
either to remain in urban environments or migrated to the urban areas. Because
Zimbabwean elections were regarded as a product of nationalism which brought
independence (Ndlovu-Gatsheni 2012), the majority of residents in rural areas
view ZANU-PF as the custodian of peace and liberty. Therefore, they consciously
voted for ZANU-PF in elections, presumably in order to preserve their liberty.
Nationalist historians such as Bhebe (1999) and Ranger (1985) argue that
the liberation struggle enjoyed popular support among the rural masses and
was based on a socialist ideology whereby peasants voluntarily supported the
liberation fighters. This partly explains the relationship between ZANU-PF, as
the party which fought for liberation, and the rural population as a people who
supported the struggle for liberation. During election campaigns, rural people
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therefore felt intimidated by new candidates from opposition political formations
who were not from their locality, believing that they were foreign agents. Thus, in
the rural dwellers’ view, external interference (real or perceived) would reverse
the gains brought by the liberation struggle and independence. The MDC in
particular was seen as externally funded and associated with foreign support;
and it was alleged that the party wanted to bring back colonialism and violence
in the rural areas which had experienced the worst horrors of war during the
struggle for independence. Those voters with memories of the war constitute
the majority of the elderly people who have retired to their rural homes. For
instance, in the 2018 election, fewer than 20 000 elderly people resided in urban
Harare and Bulawayo (ZEC b 2018). ZANU-PF presents itself as the custodian of
the sovereignty of the country. In many rural quarters of Zimbabwe ZANU-PF
has been viewed as such. However, neoliberal urban scholars and politicians
sometimes fail to acknowledge the agency of rural people who were influenced
by the war in making independent political choices and voting for a political
party of their choice, in this case a party with war credentials.

ZANU-PF’s communist characteristics during the liberation struggle blended
in well with the peasantry’s organisational structures characteristic of Zimbabwe’s
rural communities, and the party continued to use communist structures after
the war as a rallying point for elections. The party’s socialist structures seem to
incorporate every individual from the grassroots level to the party executive. The
grassroots structures, created during the liberation struggle, still existed in post-
colonial rural communities in Zimbabwe where ZANU-PF continued to dominate
and used these structures for rural political indoctrination. Socialist structures
which start from village level ‘cells’ promote participation of every individual in
the political processes. This is an advantage ZANU-PF has enjoyed in the rural
areas over the opposition MDC and other opposition parties since 1980.

The MDC did not have such effective structures. Raftopoulos (2013, p. 15)
concurs by arguing that undeveloped organisational structures were some of the
major weaknesses of the MDC. Opposition political parties in Zimbabwe have
generally failed to create grassroots structures in rural areas; hence, they were
not guaranteed support from rural voters. In 2020 the MDC-Alliance (MDC-A)
leader, Nelson Chamisa, admitted that his party was failing to attract the rural
voter and therefore the MDC-A was concentrating on luring the urban voter
(Mhlanga 2020).

In the main, the MDC did not consider rural politics to be different from
urban politics where ideologies are shared through rallies. In rural areas politics
is intertwined with societal structures and takes place in everyday life. This partly
explains ZANU-PF’s appeal in the rural areas. For some of the country’s rural
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areas, ZANU-PF has become more a way of life than a political party. Because
of the party’s grassroots structures established during the liberation war, rural
voters either consciously voted for, or felt politically obligated to vote for ZANU-
PF, which appealed to their liberation consciousness. In instances when rural
people were involved in election violence, they were conscious of their actions.

Violence Consciousness

ZANU-PF has been indisputably involved in election violence and there is
overwhelming statistical evidence (in Figure 1 below) to illustrate the violent
history of the party. Scholars such as Kriger (2013) have cited violence as being
imposed by ZANU-PF on the masses as an election-winning strategy; but Ndlovu-
Gatsheni (2012) explains how historical experiences have inculcated a violent
culture among rural voters. He observes that colonialism and the liberation
struggle ushered in a violent tradition among Zimbabweans. Violence became
inherent in the culture and was unleashed during elections to settle feuds and
even old scores within the society.

In an interview on 12 October 2020 in Chiota communal lands, Nyamasvisva,
a school security guard, spoke of how he enjoyed beating up people from
neighbouring villages, and at the same time revenging inter-family feuds which
spanned decades. In a study of violence in rural areas, Jonga (2013) indicates
that rural poverty and stratification were major drivers of violence. According
to Jonga, it seems that the rural poor were jealous of the lives of those better-
off than themselves, and this translated into violence and the destruction of
property during elections. The ordinary, poor villagers sometimes killed friends
and family for the sake of money while at other times they were interested in
looting (Jonga 2013). The perpetrators of violence often enjoyed impunity through
presidential pardons and amnesties. Kriger (2005) cites an example where on 6
October 2000, the Government of Zimbabwe gazetted an amnesty for politically
motivated crimes.

The majority of the perpetrators of violence in Zimbabwe are non-state
actors (51.2%), and supporters of ZANU-PE, as well as war veterans (RAU 2021).
State actors, the police (ZRP), the army (ZNA), and the intelligence service (CIO)
allegedly also account for a substantial number of the perpetrators (22.7%)
according to RAU (2021). Thus, the empirical evidence over the period from 1998
to 2018 (illustrated in Figure 1) supports the claim that Zimbabwe sometimes
experiences violence during elections. However, it is important to stress that this
must be seen in the context of a prolonged struggle for political power between
the two main political parties, ZANU-PF and the MDC.
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Province Violence %
Bulawayo 5.4
Harare 39.4
Manicaland 10.2
Mashonaland Central 9.2
Mashonaland East 10.1
Mashonaland West 9.5
Masvingo 53
Matebeleland North 2
Matebeleland South 1.5
Midlands 7.4

Source: RAU (2021)

Figure 1: Frequency of violent events by province in Zimbabwe’s elections,
1998 to 2018

The startling finding in Figure 1 is the high frequency of violent events in Harare
over the 20-year period. Not even the combined frequencies (28.8%) of the three
Mashonaland Provinces, anecdotally seen as the most violent during elections,
approach the frequency of violations in Harare. In addition, the frequency of
events in the southern half of the country — Bulawayo, Matabeleland North and
Matabeleland South —is very low, less than 9% of the total. However, the traditional
heartland of ZANU-PF support, Manicaland, and the three Mashonaland
Provinces, Masvingo and the Midlands, jointly exceed Harare, by 52% as opposed
to 39%.

ZANU-PF youths and war veterans were among the groups associated with
violence during election times, but they were pardoned. Tatenda, a school leaver
and a farmer in Pasipamire Village in Chiota, was interviewed on 15 July. He
laughed when looking back at how he enjoyed bullying and beating his former
teachers during the 2008 elections as a form of revenge for the punishment they
had given him for being mischievous at school. His account fits in well with
Kriger’s assertion that the unemployed youth were the leading perpetrators
of violence during the 2000 elections. This shows that most of the perpetrators
of political violence were not being used by ZANU-PF against their will, but
consciously or knowingly joined the ZANU-PF militia to satisfy their own violent
tendencies, without facing any legal consequences.
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Low-level and poor quality education has also been associated with violence
in the rural areas. According to Jonga (2013), many of the people involved in
violence in Mutoko and Uzumba-Maramba-Pfungwe did not even finish primary
school, and this group was the most vicious. It has been argued therefore that
such villagers preferred ZANU-PF because it gave them the opportunity to
unleash violence on their adversaries during election time without facing any
consequences. Their electoral consciousness and voting preferences in Zimbabwe’s
elections are thus found to tilt towards a party some people perceived to offer
them protection whenever they needed it.

Contrary to these sentiments, other people in rural areas believed that
violence originated in the MDC and saw their mandate being to defend their
area against the MDC'’s allegedly violent characteristics and corruption. In an
interview on 18 April 2021, Manyiwa and Takabvirakare of Masvingo pointed
out that the MDC is known for violence and corruption in Harare, and villagers
did not want members of MDC to export this to their rural homes. They blamed
the MDC for poor living conditions in urban centres and vowed that they would
do whatever was necessary to keep the malign influence of the MDC away from
their territories. Although Manyiwa and Takabvirakare’s perception of the MDC
might have been influenced by the state-controlled media, the interview revealed
that the two interviewees were conscious of what they did and did not want in
their community.

CONCLUSION

The article concludes that the rural peasants were neither as passive or captured
as they had been portrayed by anti-ZANU-PF liberal scholars and opposition
political sympathisers. It claims that pro-opposition scholarship has been blinded
by urban bias and has overlooked what drives the rural populace and makes
them blend in with ZANU-PF. There seems to be a reciprocal gesture in which
rural political actors obtain their needs from ZANU-PF and in turn feel obliged
to vote for the party in elections. In a country beset by an unabating economic
crisis, it can be hard to understand why ZANU-PF continued to win elections.
Although the party is notorious for allegedly using unorthodox strategies to win
elections, it is important to know that 67% of the population in Zimbabwe consists
of peasant economies which require little in the form of modern support from the
government. Hence, not every rural citizen is as aggrieved as the urban dweller.

Rather than viewing the rural voter as being captured by ZANU-PF, this
article thus views rural voters as having captured ZANU-PF to sustain their
peasant agrarian economies. Radical peasants, for example, forced the ZANU-PF
government to concede to the land reform programme and relax mining laws to
favour artisanal miners. In this case, ZANU-PF can be viewed as a captive of the
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rural voters. Clearly, most ZANU-PF structures and policies favoured the rural
populace by distributing free farming inputs (e.g., seed and fertilizer) and other
social services like education. People in the rural areas also enjoy community
share ownership schemes where big mines set aside financial resources which
are enjoyed by communities around them, although these are sometimes looted.
Since most of the mines are in the rural areas, it is the rural residents who benefit
the most and thus they have been voting for ZANU-PF in elections between 1980
and 2018.

The paper has demonstrated that numerous factors influence voter
preferences in Zimbabwe, but to a certain extent violence also plays a part. Some
rural residents hide behind ZANU-PF to unleash violence and enjoy amnesty
after committing atrocities during election periods. The article thus argues that
the perpetrators of violence in rural areas are always conscious of their actions
and voting preferences. The rural population apparently uses ZANU-PF to protect
the benefits they have received related to peasant livelihoods and entitlements.
Therefore, as the majority in Zimbabwe, rural dwellers both reflect and support
the continued victory of ZANU-PF in Zimbabwe’s elections, using their strong
grassroots social structures. In contrast, the absence of grassroots social structures
in the MDC and the lack of support in other parties for peasant agriculture
is behind the failure of opposition political parties to gain support and make
political inroads in the rural areas. Although it is difficult for the opposition
parties to penetrate the rural areas due to political violence, their urban bias
has contributed to their loss in previous elections in Zimbabwe. However, rural
electorate consciousness and preference for the ruling party, regardless of violence,
is behind the success of ZANU-PF in the rural electoral constituencies, as urban
voting preferences during elections tend to favour the opposition.
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